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PREFACE 


This is the first annual report of 
the Canadian Judicial Council to 
the Canadian public, although 
successive chairmen prepared 
annual letters for all federally- 
appointed judges, reviewing 
Council's activities during the 
preceding year. 


Council has now decided that the 
time has come to report on its 
activities to the public at large. 


We are mindful of an increased 
expectation of openness in the 
operations of all public institu- 
tions. Canadians are entitled to 
know how these institutions 
fulfil their responsibilities. The 
Canadian Charter of Rights and 
Freedoms has turned the spot- 
light of public opinion more 
strongly on the courts in the 
past few years. 


During the 1987-88 fiscal year, 
ending March 31, 1988, which is 
reviewed in this annual report, 
Council published a small booklet 
designed to give readers an idea of 
its mandate and the scope of its 
program. 


It is our hope that annual reports 
on Council's activities will shed 
more light on the issues that con- 
front judges, thus helping Cana- 
dians to know their judiciary 
better. 
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Brian Dickson, P.C., C.J.C. 
Chairman 


Canadian Judicial Council 
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In Memoriam 


Council was deeply saddened in 1987-88 by the passing of two 
members who made an important contribution to its work. 


On June 19, 1987, the Honourable Bert MacKinnon, 
Associate Chief Justice of Ontario, died in Toronto, three days 
short of his sixty-sixth birthday. He joined Council when he 
became Associate Chief Justice in 1978 and served successively 


as Chairman of the Administration of Justice Committee and 
Chairman of the Research Committee. 


On March 11, 1988, the Honourable Marcel Crête, 
Chief Justice of Quebec, died in Montreal at the age of 72. 
He became a member of Council with his appointment as 

Chief Justice in 1980 and had been Vice-Chairman and 
Chairman of the Judicial Conduct Committee since 1985. 


With their passing, Council lost two esteemed colleagues 
and friends. 


1. CANADIAN @UBECIAL COUNCIL 


Members of Council, 1987 Annual Meeting 


The Canadian Judicial Council 
was created by Parliament in 
1971. Its mandate is “to promote 
efficiency and uniformity, and to 
improve the quality of judicial ser- 
vice, in superior and county courts 
and in the Tax Court of Canada” 
(subsection 39(2) of the Judges 
Act). 


Headed by the Chief Justice of 
Canada, the Council includes the 
chief justices, associate chief jus- 
tices, chief judges and associate 
chief judges of all courts whose 
judges are appointed by the federal 
Government. (The senior judges of 
the Supreme Court of the Yukon 


Territory and the Supreme Court 
of the Northwest Territories share 
a seat on Council, taking turns as 
members for two-year terms.) 

A complete list of members can 
be found in Appendix A. 


Council's activities fall into four 
broad categories. Council makes 
arrangements for the continuing 
education of judges (see chapter 2 
below), looks into the conduct of 
individual judges against whom 
complaints are made (chapter 3) 
and provides a forum for devel- 
oping consensus on matters of 
interest to judges (chapter 4). It 


also makes representations to the 
Government on behalf of judges 
with respect to salaries and bene- 
fits (chapter 5). 


The full Council meets twice a 
year, in spring and fall, but it does 
much of its work through stand- 
ing committees, which meet as the 
need arises throughout the year. A 
list of Committees, with the names 
of the members, will be found in 
Appendix B. A new Judges Com- 
puter Advisory Committee was 
created in 1987-88 (see chapter 2). 


Budgetary and staffing informa- 
tion is set out in Appendix E. 


2. JUDICIRLEÉDUCATION 


Keeping up with change and the 
explosion of information is a chal- 
lenge in every field. Like other 
Canadians, judges need opportu- 
nities to continue learning, and 
one of Council's roles under sub- 
section 39(2.1) of the Judges Act is 
to “establish . . . seminars for the 
continuing education of judges.” 


In addition, Council designates 
meetings, conferences and semi- 
nars for which the expenses of 
federally-appointed judges may 
be paid under subsection 22(1) of 
the Act. These are in addition to 
meetings that judges are required 
by law to attend — principally 
annual meetings of all the judges 
of certain courts — and to the 
limited number of meetings, con- 
ferences and seminars that chief 
justices and chief judges can 
authorize under subsections 22(2) 
and (3) for members of their own 
courts. 


Council's own educational pro- 
grams are arranged by its Judicial 
Education Committee, with the 
assistance of a consultant from the 
academic community. The Com- 
mittee also recommends meetings, 
seminars and conferences for des- 
ignation under subsection 22(1). 


ouncil Seminars 


Council sponsors two 

seminars every summer, 
one for judges of superior courts 
and the other for judges of county 
and district courts. These four- to 
five-day sessions give judges from 
different parts of the country an 
opportunity to learn from each 
other and from the scholars and 
other guests who join in their 
discussions. 


Seventy judges participated in the 
Superior Court Judges Seminar 
held in Vancouver in August, 
1987, and 54 in the County and 
District Court Judges Seminar held 
in the same city in July, 1987. 
(These numbers do not include 
judges who acted as discussion 
leaders or chairmen of sessions.) 
Details of the programs can be 
found in Appendices C and D. 


The 1987 seminars followed the 
successful model developed since 
the one for superior court judges 
began in 1972 and the one for 
district and county court judges 
began in 1973. Discussion leaders 
prepare papers which are distrib- 
uted in advance so participants 
can take part in small-group 
discussions. 


The tradition of inviting judges 
from other countries to each semi- 
nar, to offer a broader perspective, 
was also followed in 1987. District 
Court Judge James Robinson of 
the Fifth Judicial Circuit of Illinois 
and Judge Patrick Medd of the 
Crown Court of England attended 
the County and District Court 
Judges Seminar. The Superior 
Court Judges Seminar was attend- 
ed by Mr. Justice Gordon Samuels 
of the High Court of Justice of 
New South Wales, Australia, and 
Chief Judge Patricia Wald of the 
Court of Appeals for the District 
of Columbia. Council is grateful 
for the contribution they made to 
the success of its 1987 seminars. 


In keeping with the tradition that 
the Supreme Court of Canada be 
represented each year by one of its 
members at the Superior Court 
Judges Seminar, Council wel- 
comed Madame Justice Bertha 
Wilson to this seminar in 1987. 
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ther Conferences 
and Seminars 


Judges were authorized 
under subsection 22(1) of the 
Judges Act to attend five events in 
1987-88 in addition to Council's 
own seminars, described above. 
They were: 


e Legal Theory Meets Legal Prac- 
tice, sponsored by the Canadian 
section of the International 
Association for the Philosophy 
of Law and Social Philosophy, 
in May, 1987. 


© Judgment Writing Seminar, 
sponsored by the Canadian 
Institute for the Administration 
of Justice, in July, 1987. 


e Cambridge Lectures, sponsored 
by the Canadian Institute for 
Advanced Legal Studies, in July, 
1987. 


e The Canadian-American Legal 
Exchange, sponsored by the 
American College of Trial 
Lawyers, the Chief Justice of 
the United States and the Chief 
Justice of Canada, in August 
and October, 1987. 


Seminar for Newly-appointed 
Judges, sponsored by the Cana- 
dian Institute for the Adminis- 
tration of Justice, in March, 
1988. 


eminar for 
Newly-appointed Judges 


The seminar for newly- 
appointed judges deserves further 
description since it is a Council ini- 
tiative and is run by the Canadian 
Institute for the Administration of 
Justice on Council's behalf. 


In the courtroom, only a few feet 
separate bar and bench. But the 
distance is much greater than 

that in the life of a lawyer who 
becomes a judge. At the bar, the 
lawyer was an advocate, arguing 
one side of a case with all the force 
that the facts and the law allowed. 
On the bench, the judge must 
bring an open mind to the consid- 
eration of both sides of a case. 


To help newly-appointed judges 
make the transition successfully, 

a four-day seminar is held every 
spring, with sessions led by judges 
experienced in such topics as the 
conduct of a criminal trial, civil 
proceedings, charges to the jury, 
judgment writing and sentencing. 
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alendar of 
Legal Events 


Since 1986, the Secretariat 
of Council has maintained a calen- 
dar of forthcoming seminars and 
conferences of interest to judges, 
lawyers, academics and others 
who follow legal issues. The calen- 
dar was designed to help organiza- 
tions avoid conflicts — or arrange 
dovetailing — when scheduling 
events. 


A copy of the calendar is distrib- 
uted three times a year (October, 
March and July) to about 80 indi- 
viduals and organizations — facul- 
ties of law, the chief judges of 
provincial courts, law societies and 
bar associations and so on. In 
addition, the calendar is updated 
monthly on the bulletin board ser- 
vice provided to Council by the 
Canadian Bar Association through 
CBANET, its national computer 
network. 


rogram Assessment 


Guide 


During 1987-88, a sub- 
committee of the Judicial Educa- 
tion Committee developed a 
Program Assessment Guide for 
consideration at Council's first 
meeting of 1988-89. 


The Guide was designed for 
organizations that wish to have 
their meetings, conferences or 
seminars designated under subsec- 
tion 22(1) of the Judges Act. It asks 
them to indicate, for example, the 
special significance their programs 
would have for judges, the rela- 
tionship between the law and any 
other discipline that impacts upon 
the program in a significant way, 
the practical necessity for the 
attendance of judges and what 
evaluation reports will be made 
available at the conclusion. 


udges Computer 
Advisory Committee 


The computer age has not 
bypassed the judicial system. An 
increasing amount of information 
about the law, once found only in 
books, is now contained in data 
bases. And as time goes on, more 
judges and their staffs are using 
word processing programs. 


To help judges and their staffs get 
the most out of computers, Coun- 
cil created a Judges Computer 
Advisory Committee in 1987-88, 
to serve both those who now use 
computers and those who want to 
do so. 


Members of the Committee are 
computer users themselves. The 
Committee also secured the help 

of recognized experts — Dr. Martin 
Felsky (Director, Research and 
Information Technology, Cana- 
dian Law Information Council*) 
and Professor Robert Franson 
(Director, Law and Computers 
Project, Faculty of Law, Univer- 


sity of British Columbia). 


The Committee's aims are to: 


e explore and research the use of 
computers by individual judges 


and their staffs. 


© encourage the use of computers 


by judges. 


© provide a forum for the 
exchange of information among 
interested judges. 


encourage the use of com- 
patible hardware and soft- 
ware, to smooth transfers of 
information. 


ensure that the interests of 
judges are considered in any 
programs of court computer- 
ization across the country. 


As the year under review ended, 
the Committee had sent a ques- 
tionnaire to all federally-appointed 
judges to determine what is being 
done by whom. The responses 
could provide the basis for a 
“user's group” for the exchange 

of ideas. 


ational Judicial Study Leave 
Fellowship Program 


Council is anxious to 
increase opportunities for judicial 
education, and proposals for a 
National Judicial Study Leave 
Fellowship Program have been 
developed by Council (represented 
by Chief Justice Kenneth Moore) 
and the Canadian Association of 
Law Deans (represented by Dean 
William Neilson of the University 
of Victoria). 


* Since the end of the fiscal year, 

Dr. Felsky has become Information 
Retrieval Coordinator, McCarthy and 
McCarthy. He continues to assist the 
Committee. Catherine Parker, the new 
Director, Research and Information 
Technology, Canadian Law Information 
Council, joined the panel of experts 
working with the Committee. 
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A judge selected under this pro- 
gram would spend six months at 
a Canadian law school, pursuing 
advanced studies, teaching and 
participating in research. Each 
Fellowship would be tailored to 
the interests and experience of the 
judge and to the programs and 
needs of the host law school. This 
program would give universities 
an opportunity to draw on the 
practical experience of senior 
judges, and judges would be able 
to deepen their knowledge of spe- 
cialized areas of law and examine 
new areas. 


Because leaves of this length from 
the bench can be granted only 

by the Governor in Council, the 
approval of the Minister of Justice 
has been sought for this program. 
At year-end, Council was awaiting 
the Minister’s response. 


| anguage 
Training 


Providing second- 
language training for federally- 
appointed judges is the responsi- 
bility of the Commissioner for 
Federal Judicial Affairs. However 
Council naturally takes a keen 
interest because of the increasing 
demands on courts to function in 
both official languages of Canada, 
and in 1987-88 a subcommittee of 
the Judicial Education Committee 


LA 


reviewed and approved a reorga- 
nization of this program. 


The major change is the addition 
of an ‘intensive program” under 
which judges who show good 
potential in aptitude tests can enter 
three- to four-month immersion 
sessions, following language 
courses every day and living with 
a family that uses the “other” lan- 
guage in the home. It is expected 
that advanced students will be 
ready after one or two sessions 

to conduct proceedings in their 
second language. Four or more 
sessions may be needed by 
beginners. 


The Commissioner for Federal 
Judicial Affairs is also continu- 

ing the existing program of two 
immersion sessions a year, lasting 
two weeks each, with private or 
group courses between sessions. 
Starting from scratch, it can take 
eight or nine years under this pro- 
gram to ready a judge for proceed- 
ings in the second language. 


anadian Judicial 
Centre 


In the long term, the most 
important development of 1987-88 
was the creation of the Canadian 
Judicial Centre as a permanent 
national secretariat for judicial 
education programs. 
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Judicial education in Canada has 
been a “patchwork” quilt, as Chief 
Justice William G.C. Howland 
said in a report he prepared for 
Council in 1982. In addition to 
Council's programs for federally- 
appointed judges, there are sepa- 
rate programs provided in provin- 
cial courts and by a number of 
organizations including the Cana- 
dian Association of Provincial 
Court Judges, the Canadian Insti- 
tute for the Administration of 
Justice and the Canadian Institute 
for Advanced Legal Studies. 


Jointly financed by the federal and 
provincial governments, the new 
Centre is an independent body 
with a mandate to design and 
coordinate educational services for 
both federally- and provincially- 
appointed judges. It will be a 
resource centre for the collection 
and distribution of materials relat- 
ing to judicial education. 


For a number of years, Council 
has been involved in the prepara- 
tory work and it was represented 
on the Centre’s Management 
Board by Chief Justice Constance 
Glube, Chairman of the Judicial 


Education Committee. * 


* Since the end of the year under review, 


the Management Board of the Centre has 
been replaced by a Board of Governors. 

Council is represented on the new board 
by Chief Justice William G.C. Howland. 


Council's weightiest duty, per- 
haps, is to deal with complaints 
that federally-appointed judges 
have seriously misbehaved or are 
not fit to be on the bench. Security 
of tenure is a hallmark of judicial 
independence. Judges must be 
independent, secure and relatively 
immune from subjectively-applied 
supervision or discipline if they are 
expected to decide cases fearlessly 
and impartially; the more easily 
judges can be removed from office 
or censured, the more they might 
be tempted to accommodate what 
they may perceive to be the wishes 
of the authorities or the public in 
their decisions. 


On the other hand, security of 
tenure must not be a shield for 
judges whose decisions are warped 
by prejudice, the hope of gain or 
other personal considerations, and 
there is a procedure for removing 
federal judges from office. Under 
the Judges Act and the Constitu- 
tion Act, 1867, judges can be 
removed by the Governor General 
at the request of the Senate and 
the House of Commons. 


Council's role, set out in Part II of 
the Judges Act, is to investigate 
when complaints are made against 
a federally-appointed judge and, if 
appropriate, to make recommen- 
dations to the Minister of Justice. 
Council must investigate when it is 


3. COMPEAINTS 


asked to do so by the Minister of 
Justice or by the attorney general 
of a province. It may investigate 
when a complaint is made by a 
member of the public. 


he Record, 
1987-88 


As can be seen in Table 1, 
47 new complaints were received 
in 1987-88.* Twelve complaints 
were open at the beginning of the 
year, so the total caseload was 59. 
None of these files resulted from 
a request from the Minister of 
Justice or a provincial attorney 
general; all were prompted by 
complaints from members of the 
public. 


Most of Council's work in this 
area is handled by the Judicial 
Conduct Committee and by the 
Committee Chairman. A decision 
to launch a formal investigation 
can only be made by the full 
Council. A recommendation that 
a judge be removed can also be 
made only by the full Council. But 
the preliminary review of com- 
plaint files to see whether a formal 
investigation is called for is hand- 
led by the Chairman, sometimes in 
consultation with the Committee. 


Table 1. Complaints about Judicial Conduct 


received open as total closed carried 
the year  caseload into the 
began next year 


1986-87 46. 18 62 50 12 


1987-88 47 12 59 92 A 


* In this report the term “complaint” is 
synonymous with “incident.” When — as 
often happens — more than one person 
complains about something a judge has 
said or done, all of their communications 
are consolidated in a single complaint file. 
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Table 2. Complaints Closed, 1987-88 


by the Judicial 


Conduct Committee 


by the Chairman Total 


of the Committee 


after reponse 
from the 
judge 4 


without 

response 

from the 

judge 2 


Total 6 


Fifty-two files were closed. Table 2 
shows how they were dealt with. 
More than half (28), for reasons 
that will be made clear below, 
could be closed after review by the 
Chairman of the Judicial Conduct 
Committee, without the need to 
seek a response from the judge 
concerned. Another two cases 
were closed after review by mem- 
bers of the Committee without 

a response from the judge con- 
cerned. The judges concerned 
were asked for their responses in 
22 cases. In 18 of these cases the 
file was closed after the response 
had been reviewed by the Chair- 
man and in four cases after review 
by the full Committee. 


18 


28 
46 


The Judicial Conduct Committee 
did not find it necessary to refer 
any complaint to the full Council 
for a decision to establish an 
inquiry committee. This should 
not be a surprise. It does not mean 
that Canadian judges never stum- 
ble, but it reflects the gravity of 
instituting a formal investigation. 


It is Council policy not to reveal 
the full details of any complaint. 
The complainant is advised of the 
decision, of course, and so is the 
judge if a response to the com- 
plaint has been sought. If a recom- 
mendation were made to remove a 
judge, Council's findings and con- 
clusions would become public 
when they were tabled in Parlia- 
ment by the Minister of Justice 

as the basis for an address to the 
Governor General. Under other 
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circumstances, publicity would 
only undermine the reputation of 
the judge without any compen- 
sating benefit to anyone. 


However, a review of the com- 
plaints that were considered by the 
Committee as a whole, without 
any identification of the parties, 
may help bring about an under- 
standing of the standard of judicial 
conduct that is expected and illus- 
trate some of the misunderstand- 
ings that arise about Council's 
role. 


1. During sentencing proceedings, 
after the verdict had been given, a 
judge commented in court on the 
testimony and qualifications of 
expert witnesses who had given 
evidence and on the work of coun- 
sel. Council heard from a lawyer 
on behalf of the bar association of 
the province and from one of the 
expert witnesses. The witness 
alleged that the judge’s remarks 
cast serious doubt on his credi- 
bility and competence. The Com- 
mittee concluded that the judge's 
conduct did not constitute miscon- 
duct such as to warrant a formal 
investigation under the Act. But it 
considered the judge’s observa- 
tions ill-advised and inappropriate, 
and this view was communicated 
to the judge concerned as well as 
to the complainants. 


2. À Member of Parliament com- 
plained that a number of federally- 
appointed judges engaged in 
“improper lobbying of Parliament 
by publicly applauding proposals 
by the Law Reform Commission 
of Canada for revision of the 
Criminal Code. Council is on 
record that members of the judi- 
ciary should avoid taking part in 
controversial political discussions 
except in respect of matters that 
directly affect the operation of the 
courts. However, the Law Reform 
Commission report was not a mat- 
ter for partisan debate. The Minis- 
ter of Justice had indicated that 
future legislation might or might 
not reflect the Commission's pro- 
posals. So the Committee did not 
agree that there had been “improp- 
er lobbying of Parliament” by 
judges in this case. 
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3. The defence counsel com- 
plained about the conduct of the 
judge in a widely-publicized civil 
trial. The case went to appeal, and 
a new trial was ordered, but the 
appeal court did not consider that 
the judge’s conduct towards the 
counsel was unjustifiable or creat- 
ed the appearance of an unfair 
trial. The Committee felt that the 
concerns were fully addressed by 
the appeal court and that there 
was no misconduct such as to 
warrant a formal investigation 

by Council. 


4. This complaint came from a 
litigant disappointed by the result 
of a number of judgments. As 
nothing that could reasonably be 
construed as judicial misconduct 
was alleged, the file would ordi- 
narily have been closed by the 
Chairman of the Committee. 
However, it was reviewed by the 
full Committee because of strong 
language used by a public figure in 
a supporting letter to Council. The 
Committee did not see the need 
for a formal investigation. 


5. Complaints were made by an 
individual against the trial judge 
and, subsequently, two appeal 
court judges who sat on his 
divorce and custody proceedings. 
There was nothing to lead to the 
conclusion that the trial judge's 
behaviour was inappropriate. 
With regard to the conduct of the 
appeal court judges, the Commit- 
tee did not agree that one judge's 
use of the phrase “bring home the 
bacon” as a colloquial substitute 
for “breadwinning” could be inter- 
preted as a slur on Jews. It con- 
sidered that there was nothing 
wrong With considering affidavit 


evidence, as this is common in 
matrimonial disputes and judges 
cannot be guilty of misconduct 
within the meaning of the Judges 
Act for following an established 
practice of Canadian courts. No 
record could be found of an 
adjournment motion allegedly 
denied. Finally, a brief social con- 
tact with the complainant some 
time before the appeal took place 
did not warrant disqualification of 
the judge from the appeal panel in 
this case. 


6. The burden of this complaint 
was against lawyers who had 
acted for the complainant in 
divorce and support proceedings 
over a period of many years. 
Council has, of course, no jurisdic- 
tion over lawyers; complaints 
against them are properly directed 
to the law society of the province 
concerned. An examination of the 
written reasons for judgment — 
which the Committee supplied to 
the complainant, who had said 
there were no written reasons — 
did not bear out the allegation that 
the judge had failed to familiarize 
himself with the materials placed 
before him. 
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he Nature 
of Complaints 


The nature of these and 
other complaints show that there 
is widespread misunderstanding 
of what makes a judge unfit for 
office. Many complaints boil 
down to a protest that the judge 
reached the “wrong” decision or 
reached a decision in the “wrong” 
way — wrong, that is, in the eyes 
of the complainant. The proper 
course in these cases is to appeal 
the decision to a higher court. In 
many cases, an appeal has been 
launched and the complaint to 
Council is by way of a second line 
of attack. Council is not a court of 
appeal, so complaints of this kind 
can often be closed without further 


inquiry. 


It is noteworthy that the largest 
single bloc of complaints are those 
that arise out of divorce, custody 
and maintenance proceedings. 
These are areas in which feelings 
run high and disappointed litigants 
are perhaps particularly inclined 
to be suspicious of the outcome. 
Such complaints accounted for 

33 per cent of all complaint files 
closed in 1987-88. 


The second misunderstanding is 
that there can be no forgiveness 
when a judge stumbles. A joke 
that sounds to some ears like a 
reproof, an unfortunate catch- 
phrase that once uttered cannot be 
retracted . . . no one is innocent 
of gaffes like these. But a judge 
who, for example, uses a phrase 
that would have gone unnoticed a 
generation ago but is now consid- 
ered to have racist overtones is 
one thing, a judge who makes a 
decision based upon race is an- 
other. The second does not belong 
on the bench; the first needs to be 
more mindful of contemporary 
sensitivities. 
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One of Council's roles is to distill 
the views of senior judges on mat- 
ters affecting the administration of 
justice. Some new issues that arose 
this year included proposals for 
amendment of the Federal Court 
Act and the recommendations of 
the Report of the Ontario Courts 
Inquiry. Council also continued 
its study of some old issues — 
television in the courtroom, for 
example. 


One lesson of our work on issues 
is that judges are not all of one 
mind. If they appear to the outside 
world as a solid phalanx of black 
and red robes, from inside they 
present a widely-ranging cross- 
section of opinion. 


elevision in the 
Courtroom 


Open trials are funda- 
mental to a free society. Public 
knowledge of what goes on in the 
courtroom is an important check 
on abuses that might otherwise 
go undetected. But, as a practical 
matter, few citizens sit in on trials; 
for most people, monitoring the 
administration of justice involves 
following news reports. 
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As a general rule, the news media 
are permitted to report trials 
freely. They are subject to the law, 
of course. Reporting some facts is 
out of bounds — information that 
would identify minors alleged to 
have been subjected to sexual 
abuse, for example. Judges may 
sometimes rule in the public inter- 
est that certain facts must not be 
reported. But, on the whole, news 
reporters are free to give a fair 
account of what they see and hear. 


A significant exception is that the 
broadcast media cannot use sound 
and images from the trial itself. 
The question is asked, Why not? 
Actuality is to the broadcast media 
what direct quotation and descrip- 
tion are to the print media. 


In 1983, Council took the posi- 
tion that “cameras should not be 
allowed in court.” However, pres- 
sures to admit cameras remain 
strong, and 1987-88 brought three 
important reports” that all argued 
for admitting cameras on at least 
an experimental basis. 


Council has decided to take 
another look at the issues sur- 
rounding television in the court- 
rooms. Boiled down to essentials, 
the question is whether television 
news should be able to include 


audio-visual excerpts from pro- 
ceedings in their reporting on 
trials. While debate centres on 
television, there is a parallel issue 
whether radio news should be able 
to broadcast audio “actuality” in 
its reporting of trials. 


On the plus side, there is the hope 
that audio and video coverage 
would make trial proceedings 
better known to the general 
public. Council and its members 
feel the need to make the courts 
as well understood as possible so 
citizens have confidence in one 

of society's most important and 
most powerful institutions. 


On the debit side, there is the 
potency of sound and images. The 
odd inaccurate headline or quota- 
tion in the print media is nothing 
compared with, say, a picture of 

a witness breaking down. To the 
person who follows a trial from 
start to finish, this might not, in 
the end, have much impact. But 
for the person who sees only a few 
minutes of each day’s proceedings, 
it might seem to be the single most 
important image in creating an 
impression of guilt or innocence. 


* Law Reform Commission of Canada, 
Public and Media Access to the Criminal 
Process, Working Paper No. 56 (page 
89); Report of the Ontario Courts 
Inquiry (the “Zuber Report”) (pages 
266-267); Report of the Special Commit- 
tee of the Canadian Bar Association on 
Cameras in the Court (pages 9-11). 
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Council referred the issue to the 
Administration of Justice Commit- 
tee, which devoted more time to 

it than to any other reference. 

A wide variety of opinions was 
expressed within the Committee. 
At year-end, the Committee was 
preparing a recommendation for 
Council. 


eport of the Canadian 
Sentencing Commission 


Most people who think 
about sentencing practice in 
Canada seem to focus mainly on 
its faults. Indeed, it is not always 
easy to explain why one judge is 
more severe than another when 
sentencing for what seems to be 
the same offence. Early release 
programs make it unclear what 
penalty an offender will actually 
pay. It is often noted that Canada 
has a very high prison popula- 
tion in comparison with other 
countries. 


Proposals for change have been 
put forward by the Canadian Sen- 
tencing Commission in a report 
made public by the Minister of 
Justice in March, 1987. Council 
has commented on these proposals 
to the Minister, at his request. 


With some reservations about par- 
ticular items and about implemen- 
tation, Council supports the thrust 
of the Commission's recommen- 
dations. It agrees, first, that the 
broad principles to be followed in 
sentencing should be laid down by 
Parliament. To illustrate, Parlia- 
ment might state the principle that 
imprisonment should be used spar- 
ingly in minor property offences. 
At present, the only guidance 
from Parliament is the establish- 
ment of minimum and maximum 
penalties, and they commonly 
range so widely as to offer little or 
no guidance at all. 


With an important reservation, 
Council also supports the proposal 
for creation of a permanent sen- 
tencing commission that would 
prepare sentencing guidelines and 
collect and distribute information 
about current sentencing practices. 


But Council believes that within 
the principles laid down by Parlia- 
ment — and guided by the prac- 
tice in other courts — judges 
should retain wide discretion in 
making the punishment fit the 
crime and the criminal. The facts 
of various cases vary widely, so 
the appropriate sanction varies 
widely too. Council does not agree 
that guidelines established by the 
proposed permanent sentencing 
commission should be mandatory. 
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Some features of the scheme pro- 
posed by the Commission could 
be given immediate effect — the 
abolition of minimum penalties, a 
lower scale of maximum penalties 
and the creation of a permanent 
sentencing commission. 


But before judges are expected to 
make more use of community 
facilities in sentencing, the pro- 
grams and facilities have to be 
established, and some experience 
needs to be gained in using them 
so their effectiveness as an alter- 
native to imprisonment can be 
assessed. There are often problems 
arranging adequate care for 
disturbed offenders. The same 
situation should not be duplicated 
with respect to community 
facilities. 


itizenship 
Judges 


In June, 1987, the Secre- 
tary of State of the day issued a 
discussion paper on citizenship, 
Proud to be a Canadian, in which 
it is suggested that the existing title 
of “citizenship judge” be changed 
to “citizenship commissioner” 
(pages 15-16). 


The intent would be to end the 
confusion which surrounds the use 
of the word “judge” for people 
who do not have legal training 
and who do not preside over 
adversarial hearings in courts of 
law. Citizenship judges examine 
candidates for citizenship to deter- 
mine whether they meet the re- 
quirements. Citizenship judges 
also preside at ceremonies where 
citizenship is granted. These are 
important duties. But they are not 
judges’ duties. 


Responding to the Minister's 
request for comment, the Chair- 
man on behalf of Council indi- 
cated that Council would favour 
the title “commissioner” or some 
other such designation to describe 
persons performing duties under 
the Citizenship Act. 


nterchangeability of 
Judges between Provinces 


Council believes that inter- 
changes of judges between the 
courts of one province and the 
corresponding courts of another 
should be permitted. At present 
there is a barrier in sections 97 and 
98 of the Constitution Act, 1867, 
which provide that the judges of 
any province must be selected 
from the bar of that province. 


However, if the constitutional bar- 
riers were removed there would be 
numerous opportunities for the 
courts of various provinces to 
assist each other by giving judges 
an opportunity to serve on a tem- 
porary basis. Two circumstances 


in which this could be useful are: 


e when the court of one province 
required a judge to conduct a 
trial in the minority official lan- 
guage of the province. 


where it would be useful to have 
an outsider conduct a trial in 
which a judge or members of a 
judge’s family were involved in 
litigation. 


Council would not expect such 
exchanges to become common 
practice. They would occur only 
rarely, with the approval of both 
chief justices or chief judges con- 
cerned, and would normally be for 
short periods — not more than a 
month. 


Council reminded the Minister of 
Justice of its view during 1987-88 
so he could raise the issue with 
his provincial counterparts at a 
federal-provincial conference. 


ppearances before 
Parliamentary Committees 


Should individual judges 
make submissions to Parliamen- 
tary committees? The issue arose 
when the Chairman of the Stand- 
ing Committee of the House of 
Commons on Justice and Solicitor 
General asked the Chairman of 
Council for his views on whether 
it would be appropriate to invite 
judges to give their views, in per- 
son or in writing, during the 
Committee’s consideration of 
sentencing reform. 


The Executive Committee of 
Council concluded after discussion 
that it would be inappropriate for 
federally-appointed judges to 
make submissions or appear 
before Parliamentary committees, 
even when the subject matter was 
of such importance to the 
judiciary. 


It is inappropriate for judges, as 
individuals, to espouse any general 
approach to a given problem. The 
same issue could arise in the court- 
room, where their only permis- 
sible guides are the facts of the 
particular case before them and 
the relevant law, and they could 
have difficulty extricating them- 
selves — at least in public percep- 
tion — from views of a general 
nature they have expressed 
publicly. 
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eport of the 
Ontario Courts Inquiry 


After examining the 
Report of the Ontario Courts 
Inquiry (prepared by Mr. Justice 
Thomas Zuber of the Ontario 
Court of Appeal), the Administra- 
tion of Justice Committee under- 
took further study on some pro- 
posals that may raise questions 
about judicial independence and 
public confidence in the judicial 
system. This work was continuing 
at the end of 1987-88. 


mendment of the 
Federal Court Act 


The Administration of 
Justice Committee examined a 
consultation paper circulated 
by the Department of Justice in 
August, 1987, on possible amend- 
ments to the Federal Court Act. 
While the Committee generally 
had no problem with proposed 
“housekeeping” amendments, it 
was continuing its study of one 
key issue at year-end — friction 
between the jurisdiction of the 
Federal Court and that of the 
superior courts in the provinces. 


The most pressing practical prob- 
lems are currently found in the 
Federal Court's civil litigation 
jurisdiction. In the broadest terms, 
the Federal Court has exclusive 
jurisdiction over claims against the 
federal Crown while the superior 
courts in the provinces have juris- 
diction over claims against every- 
one else. So, for example, when 
the federal Crown sues someone in 
a provincial court, the defendant 
cannot make a counter-claim in 
the same court. The counter-claim 
must be made before the Federal 
Court. As a result, it may be 
impossible to bring all the parties 
and all the issues relevant to their 
claims before one court in one 
proceeding. 


There are also areas in which the 
scope of federal jurisdiction is 
not sufficiently clear to permit a 
lawyer to predict with certainty 
whether proceedings belong in the 
Federal Court or in the court of a 
province. It can be particularly 
difficult to predict when federal 
law is sufficiently relevant to a 
claim that it can be said to be 
founded on a law of Canada and 
thus fall within the jurisdiction of 
the Federal Court. 
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The proposed amendments are 
intended to reduce jurisdictional 
friction, and there can be no quar- 
rel with this objective. It is widely 
accepted that the cost of these 
jurisdictional disputes, borne for 
the most part by litigants unlucky 
enough to become enmeshed in 
them, has been unjustifiably high. 


At year-end, the Committee was 
planning research to help it assess 
the proposals in the Department's 
paper so Council could make any 
appropriate suggestions to the 
Minister for improvements. 


ontempt of 
Court 


Council continues to study 
the issue of codification of con- 
tempt of court, which is now 
governed by the unwritten com- 
mon law. Proposals for including 
specific contempt provisions in 
the Criminal Code were made in 
Bill C-19, introduced in Parliament 
in 1984 but never acted on. 


Under common law, judges now 
have wide powers to impose 
penalties, including jail terms, for 
civil or criminal contempt. Civil 
contempt is a breach of the rules 
of conduct of the court or disobe- 
dience of a court order or other 
misconduct in a private matter 
causing a private injury or wrong. 
Criminal contempt is any conduct 
that lessens or demeans the court's 
authority or interferes with its 
process. 


Bill C-19 proposed that this be 
replaced by three specific offences 
— comment on matters while they 
are before the courts (sub judice), 
scandalizing a court or judge and, 
third, disrupting judicial proceed- 
ings. In all cases, the prosecution 
would take place before a judge 
who was not directly involved. 


In 1986, Council distributed to all 
federally-appointed judges and to 
the chief judges of all Provincial 
Courts a Working Paper, prepared 
by the Administration of Justice 
Committee, making the case 
against codification. 


The Committee has two central 
concerns. The first is that the cir- 
cumstances in which contempt can 
arise are infinitely varied, and it 
seems unlikely that any codifica- 
tion could anticipate them all. 


Second, the Committee believes 
that judges need wide discretion to 
deal decisively and immediately 
with conduct that threatens to dis- 
rupt proceedings. Without the 
power to punish flagrant misbe- 
haviour in the courtroom, it 
would be increasingly difficult for 
judges to maintain order and to 
complete trials in a timely way. 
Even when it is not necessary to 
act immediately, it may be neces- 
sary to act decisively if the courts 
are not to be placed in a position 
where their authority can be 
flouted with impunity. 


Council does not, of course, claim 
unrestricted powers for judges in 
dealing with contempt. This is a 
special jurisdiction which should 
only be exercised in special cir- 
cumstances. Judges must not use 
contempt proceedings to protect 
their personal dignity, for exam- 
ple. Insults and other indignities 
should be dealt with in other ways 
unless the conduct is such that the 
proper administration of justice 


requires such treatment. A judge 
should also consider turning con- 
tempt proceedings over to a col- 
league when they can be severed 
from trial or when he or she has 
expressed an opinion that might 
reasonably be regarded as a pre- 
judgment. 


Reactions to the Working Paper 
were mixed. Amendments have 
now been made, particularly in 
light of an Ontario Court of 
Appeal decision reversing a con- 
viction for contempt on the 
ground that the comments giving 
rise to the charge and alleged to 
have scandalized the court were 
protected by the guarantee of free- 
dom of expression in the Canadian 
Charter of Rights and Freedoms. 
Council was also, at year-end, 
awaiting promised proposals by 
the Law Reform Commission of 
Canada with regard to contempt 
before pursuing its consideration 
of this issue. 


5. JUDICIAL SAWARNES AND BENEFITS 


The year under review brought 
significant improvements in con- 
ditions for federally-appointed 
judges as Parliament acted on two 
pieces of legislation that furthered 
the fundamental principle of judi- 
cial independence. One (Bill C-41) 
amended the Judges Act, the Fed- 
eral Court Act and the Tax Court 
of Canada Act, notably with 
respect to tenure and the retire- 
ment age for judges. Judicial sal- 
aries were adjusted under the other 


(Bill C-88). 


enure 


Bill C-41, given Royal 

Assent on June 30, 1987, 
has strengthened the security of 
tenure of judges of the Tax Court 
and county and district courts. 
Like the judges of superior courts 
(including the Federal Court and 
the Supreme Court), such judges 
can now be removed only by the 
Governor General acting on a 
joint address of the Senate and the 
House of Commons. 


Previously, judges of the Tax 
Court and the county and district 
courts could be removed from the 
bench by the Governor in Council 
— in effect by Cabinet with the 
consent of the Governor General. 


In the case of Tax Court judges, 
an address of the Senate and the 
House of Commons was required, 
but county and district court 
judges could be removed on the 
recommendation of the Minister 
of Justice, without reference to 
Parliament. 


The amendments extend judicial 
independence by removing the 
government of the day from the 
decision to remove a judge of these 
courts. As the 1986 Commission 
on Judges’ Salaries and Benefits, 

in the report tabled in Parliament 
by the Minister of Justice on 
March 11, 1987, puts it: 


“The principle that the judi- 
ciary exercises its authority 
independently of the execu- 
tive and the legislature is 
fundamental to our demo- 
cratic system. The Constitu- 
tion Act, 1867 recognizes this 
principle by conferring on 
the Governor General, and 
not on the Governor in 
Council, the authority to 
appoint the judges of the 
provincial superior, district 
and county courts, as well as 
the authority to remove 
superior court judges, and 
then only following a joint 
address of the Senate and 
House of Commons.” 


These amendments extend wel- 
come statutory protection to the 
tenure of district and county court 
judges and judges of the Tax 
Court. 


ge of 
Retirement 


Bill C-41 also set a 
uniform mandatory retirement age 
of 75 for all federally-appointed 
judges — something Council had 
recommended. 


The age of retirement for judges of 
the Supreme Court of Canada and 
of the superior courts in the prov- 
inces was already 75, but judges of 
the Federal Court, the Tax Court 
of Canada and district and county 
courts were previously required 

to retire at age 70. Concerns had 
been expressed that this might 
offend the Canadian Charter of 
Rights and Freedoms guarantee 
of equality regardless of age. 
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Consequential amendments allow 
all federally-appointed judges 
(other than judges of the Supreme 
Court of Canada) to opt for super- 
numerary status and sit part time 
when they reach age 70 and have 
served 10 years on the bench or 
age 65 after 15 years. Both these 
options were previously available 
to judges of the superior courts 
and county and district courts. But 
judges of the Federal Court and 
the Tax Court could choose super- 
numerary status only after reach- 
ing the age of 65 and serving for 
15 years on the bench. 


alaries and 
Benefits 


Through a joint committee 
with the Canadian Judges Confer- 
ence,* Council made representations 
to the Government in 1987-88 
with respect to the Report and 
Recommendations of the 1986 
Commission on Judges’ Salaries 
and Benefits, which was tabled 
in Parliament by the Minister of 
Justice on March 11, 1987. 


This is the fifth such report since 
1974, when the practice was estab- 
lished of seeking the advice of 
independent bodies on the com- 
pensation of federally-appointed 
judges, in order to ensure an 
impartial assessment of the ade- 
quacy of judges’ salaries and bene- 
fits. It is the second “Triennial 
Report” since provision was made 
in the Judges Act for appointment 
of a review commission every 
three years. 


Adequate remuneration for judges 
is an important public policy for 
two reasons. Salaries and benefits 
must be high enough that first-rate 
lawyers are not discouraged by 
the prospect of a serious loss of 
income upon accepting appoint- 
ment to the bench. In addition, 
judges must have enough financial 
security to be beyond any tempta- 
tion — to be, indeed, beyond even 
a suspicion of temptation — to use 
their office for personal gain. 
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The 1986 Triennial Report showed 
that, after being restored to tradi- 
tional levels by amendments to the 
Judges Act in 1975, judicial salaries 
had again fallen behind. At tradi- 
tional levels, the salary of a supe- 
rior court judge is roughly equiva- 
lent to the mid-point of the salary 
range of the most senior level of 
deputy minister. The Commission 
said it had independent knowledge 
of eminently qualified lawyers 
who had declined appointment to 
the bench because of the loss of 
income that would result. 


By applying Statistics Canada's 
Industrial Composite Index to 
1975 salaries, with caps of 6 per 
cent and 5 per cent respectively in 
1983 and 1984, when the Public 
Sector Compensation Restraint 
Act was in force, the Commission 
found that the judges of superior 
courts in the provinces should be 
earning $127,700 a year in 1986. In 
fact they were earning $108,700. 


* Council wishes to recognize publicly the 
work of the co-chairmen, Chief Justice 
Nathan Nemetz for the Council and 

Mr. Justice Alan Philp for the 


Conference. 


Bill C-88 provides for the salary 
levels recommended by the Trien- 
nial Commission. But instead of 
giving them effect from April 1, 
1986, as the Commission recom- 
mended, the Government phased 
them in over three years. The 
salary levels recommended by the 
Commission were reached on 
April 1, 1988. This is progress, but 
it still leaves real salaries below the 
1975 level. 


uture 
Adjustments 


While independent trien- 
nial review has proved its worth, 
judicial salaries and benefits are 
still set in the political arena, by 
Parliament acting on a Govern- 
ment bill. Judges find themselves 
obliged to make representations 
on their own behalf, and this does 
not square well with the independ- 
ence they must maintain from 
both the legislative and executive 
powers. 


A complete separation is prob- 
ably not possible, because of the 
responsibility the Government and 
Parliament have for public spend- 
ing. But one refinement on the 
present system was presented by 
the first Triennial Commission, 
which reported in 1983. That is the 
“negative resolution” procedure 
followed in the State of New 
South Wales in Australia. There 
the salaries of judges are recom- 
mended by an independent Remu- 
neration Tribunal, and its recom- 
mendations go into effect unless 
there is a specific objection by 
half the legislature within a fixed 
period of time. Thus, judicial 
remuneration would become a 
political issue only in the unlikely 
event that the independent tribu- 
nal’s recommendations were 
clearly out of line. 


The second Triennial Commission 
was not enthusiastic about this 
procedure. Council, however, 
shares the view of the Joint Com- 
mittee on Judicial Benefits of the 
Conference of Chief Justices and 
Chief Judges and the Canadian 
Judges Conference, which said in 
its submission to this Commission 
that “the New South Wales for- 
mula is so sensible and efficient 
that every effort should be made 
to adopt it in Canada.” 
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Chief Justice Guy A. Richard 


Administration of Justice Committee 


Chief Justice Lorne O. Clarke 
Chairman (from October, 1987) 
Chief Justice Allan McEachern 
Chairman (to October, 1987) 
Chief Justice Mary J. Batten 
Chief Justice Edward D. Bayda 
Chief Justice Norman H. Carruthers 
Chief Judge J.-Claude Couture (to October, 1987) 
Chief Justice Marcel Créte (to October, 1987) 
Chief Justice Noel H.A. Goodridge 
Chief Justice Benjamin Hewak 
Associate Chief Justice James A. Jerome 
Associate Chief Judge Patrick J. LeSage 
Chief Justice Alfred M. Monnin 
Chief Justice William D. Parker (to October, 1987) 


Research Committee 


Chief Justice Arthur L. Thurlow 
Chairman 

Associate Chief Judge Donald H. Christie 

Senior Associate Chief Justice Pierre Côté 
Chief Justice J. Herb Laycraft 

Associate Chief Judge Patrick J. LeSage (to October, 1987) 
Mr. Justice H.C.B. Maddison 
Associate Chief Justice Bert J. MacKinnon (to June 19, 1987) 
Chief Judge Ian H.M. Palmeter (to October, 1987) 
Associate Chief Justice Richard J. Scott 


Appeal Courts Committee 


Chief Justice Stuart G. Stratton 
Chairman (from October, 1987) 
Chief Justice J. Herb Laycraft 
Chairman (to October, 1987) 
Chief Justice Edward D. Bayda 
Chief Justice Norman H. Carruthers 
Chief Justice Lorne O. Clarke 
Chief Justice Marcel Créte (to March 11, 1988) 
Associate Chief Justice Charles Dubin 
Chief Justice Noel H.A. Goodridge 
Chief Justice William G.C. Howland 
Associate Chief Justice Bert J. MacKinnon (to June 19, 1987) 
Chief Justice Alfred M. Monnin 
Chief Justice Nathan T. Nemetz 
Chief Justice Stuart G. Stratton 
Chief Justice Arthur L. Thurlow 


Trial Courts Committee 


Chief Justice Guy A. Richard 
Chairman (from October, 1987) 
Chief Justice W. Kenneth Moore 
Chairman (to October, 1987) 
Chief Justice Mary J. Batten 
Associate Chief Justice Frank W. Callaghan 
Chief Judge David H. Campbell 
Associate Chief Judge Donald H. Christie 
Senior Associate Chief Justice Pierre Côté 
Chief Judge J.-Claude Couture 
Mr. Justice Mark M. de Weerdt (to June, 1987) 
Chief Justice Constance R. Glube 
Chief Justice Alan B. Gold 
Associate Chief Justice Alvin C. Hamilton 
Chief Justice Benjamin Hewak 
Chief Justice T. Alex Hickman 
Associate Chief Justice James A. Jerome 
Associate Chief Judge Patrick J. LeSage 
Chief Judge William D. Lyon 
Chief Justice Kenneth MacDonald 
Mr. Justice H.C.B. Maddison 
Chief Justice Allan McEachern 
Associate Chief Justice Tevie H. Miller 
Chief Judge Ian H.M. Palmeter 
Chief Justice William D. Parker 
Associate Chief Justice Lawrence A. Poitras 
Associate Chief Justice Richard J. Scott 


Judges Computer Advisory Committee 
Mr. Justice K. Peter Richard 


Chairman 
Mr. Justice John C. Bouck 
Mr. Justice A. Derek Guthrie 
Judge J. Drew Hudson 
Madam Justice Ellen I. Picard 
Chief Justice Guy A. Richard 


Fifty-four judges from all three courts concerned participated in 
the County and District Court Judges Seminar in July, 1987, in 
Vancouver. The program was as follows: 


Topic 


Charter I: Legal Rights 


Charter II: Remedies 
and Section 1 


Computers and Law 
for Judges 


The Conduct of a Civil 
Tal 


Criminal Trials: 
Some Problems 


Evidence and 
Criminal Law 


Discussion Leaders 


Judge F.A. Cacchione 
County Court of Nova Scotia 


Judge C.C. Misener 
District Court of Ontario 


Judge D.L. McWilliam 
District Court of Ontario 


Judge J.C. Scime 
District Court of Ontario 


Dr. Martin Felsky 

Director, Research and Information 
Technology, Canadian Law 
Information Council 


Judge K.M. Gibson 
District Court of Ontario 


Associate Chief Judge P.J. LeSage 


District Court of Ontario 


Judge D.T. Wetmore 
County Courts of British Columbia 


Professor R.J. Delisle 
Faculty of Law, Queen’s University 


Judge H.R. Locke 
District Court of Ontario 


Torts: Recent 
Developments in the Law 


“Was I Right?” 
(Civil) 


“Was I Right?” 
(Criminal) 


Professor W.H. Charles 
Faculty of Law, Dalhousie University 


Judge J.C. Cowan 
County Courts of British Columbia 


Judge D.F. Mossop 
District Court of Ontario 


Judge S.J. MacDonald 
County Court of Nova Scotia 


Judge J.P. McMahon 


District Court of Ontario 


Seventy judges from 16 courts across Canada participated in the 
Superior Court Judges Seminar in August, 1987, in Vancouver. 
The program was as follows: 


Topic 


Administrative Law 


Charter I: Remedies 
and Section 1 


Charter II: Legal 
Rights and Equality 
Rights 


Contract Law 


Criminal Jury Trials: 


Some Problems 


Discussion Leaders 


Mr. Justice Horace Krever, 
Court of Appeal of Ontario 


Madam Justice Barbara Reed, 
Federal Court of Canada 


Professor Donna Greschner 
Faculty of Law, 
University of Saskatchewan 


Mr. Justice R.P. Kerans 
Court of Appeal of Alberta 


Madam Justice Alice Desjardins 
Federal Court of Canada 


Madam Justice B.M. McLachlin 
Supreme Court of British Columbia 


Professor D.H. Clark 
Faculty of Law, 
University of Saskatchewan 


Madam Justice Claire Barrette-Joncas 
Superior Court of Quebec 


Mr. Justice J.W. McClung 
Court of Appeal of Alberta 


Mr. Justice R.M. Paris 
Supreme Court of British Columbia 


Evidence Professor Louise Arbour 
Osgoode Hall Law School, 
York University 


Mr. Justice C.F. Tallis 
Court of Appeal for Saskatchewan 


Family Law I: The Mr. Justice R.J. Carr 
Divorce Act, 1985 Family Division 
Court of Queen’s Bench for 
Manitoba 
Family Law II: Mr. Justice P. deC. Cory 
Considerations when Court of Appeal of Ontario 
Awarding Maintenance 


Madam Justice J.B. Veit 
Court of Queen’s Bench of Alberta 


Madam Justice Dionysia Zerbisias 
Superior Court of Quebec 


Torts and Damages Mr. Justice André Brossard 
Superior Court of Quebec 


Professor W. H. Charles 
Faculty of Law, Dalhousie University 


“Was I Right?” Mr. Justice P.A. Michaud 
Superior Court of Quebec 


Mr. Justice W.T. Oppal 
Supreme Court of British Columbia 


Es RES D URRICIEIS MR ETES 


Council is served by an executive secretary and two support staff. 
This represented an increase of one in the support staff from 
previous years — the first increase in personnel since Council was 
created in 1971. 


Spending for the fiscal year from April 1, 1987, to March 31, 1988, 
is set out in Table 3. 


Table 3. 1987-88 Budget of the Canadian Judicial Council 


Main estimates | Expenditures 


Salaries and benefits $148,000 $120,132.62 


Transportation and 
communications 


45,000 41,661.63 


Information 3,000 77855 


Professional and 
special services 85,000 77:05 1:12 


Rentals 24,000 24,604.35 


Purchase, repair 
and upkeep 1,000 275517 


Utilities, materials 
and supplies 20,000 10,998.87 


Construction and 
acquisition of machinery 
and equipment 51,000 50,076.00 


Other 2,257 44 


TOTAL $380,000 $331,915.73 
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eaders of last year’s annual 

report will recognize the 

topics discussed in the pages 
that follow — our continuing 
education program, the com- 
plaints process, and such issues 
as contempt, court reform and 
television in the courtroom. 


But there is important progress to 
record, perhaps most notably in 
the education program. 


The Judicial Education Committee 
decided that each of our 1989 
summer seminars for judges would 
include a session dealing with 
gender-related issues. 


Among other things, it is clear 
from the complaints record that 
there is much controversy over 
sentencing in sexual assault cases. 
In addition, the Canadian Charter 
of Rights and Freedoms has given 
sexual equality new prominence 
as an issue before the courts. 


The new sessions are intended to 
help judges see how gender impacts 
on cases that come before them 
so they can respond with sensi- 
tivity as well as justice. 


The year under review also saw 
the introduction of a new National 
Judicial Study Leave Fellowship 
Program. This is an important 
development; these periods of in- 
depth study and research enjoyed 
by selected judges will, we are 
confident, enhance the adminis- 
tration of justice in Canada. 


In one area, the news is that there 
was no news. Action on the per- 
sistent lag in restoring judicial 
pay to traditional levels was 
limited to meetings and letters. 
But with the appointment of a 
new Triennial Commission on 
Judges’ Salaries and Benefits later 
in 1989, there is hope the gap will 
soon be closed. 


This year’s annual report includes 
in an Appendix the text of Part II 
of the Judges Act, the statutory 
foundation for the Council, as it 
appears in the new Revised Statutes 
of Canada. 


Our hope is that by making Part II 
available in this way for easy 
reference, we further the ultimate 
goal of our annual reports — to 
make the judiciary and the Council 
better known to Canadians. 


Pran Liekson POMETE 
Chairman 
Canadian Judicial Council 
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Members 


he Canadian Judicial Council 

has a mandate “to promote 

efficiency and uniformity, 
and to improve the quality of 
judicial service, in superior and 
county courts and in the Tax 
Court of Canada,’ 


With the Chief Justice of Canada 
as chairman, the Council is made 
up of the chief justices, associate 
chief justices, chief judges and 
associate chief judges of all the 
courts whose judges are appoint- 
ed by the Federal Government. 
(The senior judges of the Supreme 
Court of the Yukon Territory and 
the Supreme Court of the North- 
west Territories share a seat, serv- 
ing alternate two-year terms.) A 
complete list of members can be 
found in Appendix A. 


* Subsection 60(1) of the Judges Act; 
formerly subsection 39(2), it was 
renumbered in the new Revised 
Statutes of Canada. 


of the Council, 1988 An 


nual Meeting 


In pursuit of its mandate, the 
Council: 


¢ makes arrangements for the 
continuing education of judges 
(see Chapter 2 of this report); 


e looks into the conduct of indi- 
vidual judges against whom 
complaints are made (Chapter 3); 


¢ provides a forum for develop- 
ing consensus on matters 
of direct interest to judges 
(Chapter 4); and 


¢ makes representations to the 
Government with respect to 
judicial salaries and benefits 
(Chapter 5). 


Much of the routine work is car- 
ried out by standing committees. 
They are listed in Appendix B, 
with the names of members as 

of year-end, March 31, 1989. In 
August, 1988, the former research 
committee was renamed the 
Judicial Independence Committee, 
which gives a more precise idea 
of its mandate. 


The full Council meets semi- 
annually. In the year under 
review, it met on April 29, 1988, 
in Ottawa and on August 27, 
1988, in Saint John, New Bruns- 
wick. Committees meet as 
required throughout the year. 


Budgetary and staffing informa- 
tion is set out in Appendix E. 
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central role of the Canadian 

Judicial Council is to ensure 

that federally-appointed 
judges have opportunities to 
deepen the knowledge they need 
in a fast-changing world. 


The Council is not alone in this 
field. Such organizations as the 
Canadian Institute for Advanced 
Legal Studies and the Canadian 
Institute for the Administration of 
Justice are very active. Language 
training is the responsibility of 
the Commissioner for Federal 
Judicial Affairs. 


It is expected that the new Cana- 
dian Judicial Centre will play a 
growing role as a permanent 
national secretariat that designs 
and coordinates educational 
programs at both the federal and 
provincial levels. 


However, the Council plays an 
important part in continuing 
education for judges. Under the 
Judges Act, it: 


e offers two seminars every year, 
and 


e authorizes the payment of 
expenses incurred by judges 
who attend some other meet- 
ings, conferences and seminars. 


In these roles, the Council works 
through its Judicial Education 
Committee. 


Assisted by a committee headed 
by Chief Justice W. Kenneth 
Moore and including representa- 
tives of the Canadian Judicial 
Centre and the Canadian Associa- 
tion of Law Deans, the Council 
also selects judges for the new 
National Judicial Study Leave 
Fellowships. 


Another special committee 
planned and has now launched an 
active program to help judges 
enter the computer age. 


Council Seminars 


aragraph 60(2)(b)* of the 

Judges Act authorizes the 

Council to “establish from 
time to time seminars for the con- 
tinuing education of judges.” 


As it has in previous years, the 
Council staged two seminars in 
1988-89 — one for judges of supe- 
rior courts and one for judges of 
county and district courts. They 
followed the format that has 
proved successful in years past — 
small-group discussion based on 
papers that have been distributed 
for study in advance. 


Details on the County and Dis- 
trict Courts Seminar, which was 
attended by 45 judges (in addition 
to organizers and discussion 
leaders) at Honey Harbour on 
Georgian Bay, July 3-10, 1988, can 
be found in Appendix C. Appen- 
dix D provides details on the 
Superior Court Seminar, which 
was attended by 57 judges (in addi- 
tion to organizers and discussion 
leaders) in Ottawa, August 7-11, 
1988. 


In line with past practice, judges 
from other countries were invited 
to the seminars, where they add a 
leaven of new ideas and different 
perspectives. 


The Honourable Robert Steigmann, 
a judge of the Sixth Judicial 
Circuit of Illinois, and the Hon- 
ourable David Williams, a judge 
of the Cardiff and Swansea Crown 
Courts in South Wales, attended 
the County and District Courts 
Seminar. 


The Right Honourable Peter Taylor 
of the Court of Appeal of the 
Royal Courts of Justice in 
England and the Honourable 
Harry Edwards of the United 
States Court of Appeals for the 
District of Columbia Circuit 
attended the Superior Court 
Seminar. 


* Formerly paragraph 39(2.1)(b); it 
was renumbered in the new 
Revised Statutes of Canada. 
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In addition, a member of the 
Supreme Court of Canada tradi- 
tionally attends the Superior 
Court Seminar. In 1988, the 
Council was pleased to welcome 
Mr. Justice Antonio Lamer. 


Planning for 1989 


t the end of the fiscal year, 
planning was already well 
advanced for the 1989 


seminars. 


Something new will be sessions 
on gender-related issues. 


As discussed in Chapter 3 of this 
report — and as can be seen by a 
glance at the media — there is 
considerable controversy over the 
handling of sexual assault and 
sexual abuse cases. 


In addition, gender-related issues 
are drawing the courts into diffi- 
cult and controversial areas, and 
the Canadian Charter of Rights 
and Freedoms reinforces the 
responsibility of the courts to 
reflect equality between men and 
women in their decisions. 


Other Conferences and 


Seminars 


T= Council designates certain 


meetings, conferences and 

seminars for which the 
expenses of federally-appointed 
judges can be paid under subsec- 
tion 41(1)* of the Judges Act. 


(These are in addition to the 
limited number of meetings, con- 
ferences and seminars that chief 
justices and chief judges can 
authorize under subsections (2) 
and (3) and meetings that judges 
are required by law to attend.) 


At its April, 1988, meeting, the 
Council approved a Program 
Assessment Guide drafted by a 
subcommittee headed by Chief 
Judge William D. Lyon. This 
gives the Judicial Education Com- 
mittee, for the first time, formal 
criteria for recommendations that 
meetings, conferences and semi- 
nars be designated or not under 
subsection 41(1). 


A subcommittee headed by Chief 
Judge Lyon was also created to 
do the initial screening of requests 
for designation. 


The Council designated five 
events in 1988-89, in addition to 
its own two seminars, for the 
purposes of subsection 41(1). 


e The Strasbourg Lectures, spon- 
sored by the Canadian Institute 
for Advanced Legal Studies, 
July 5-11, 1988, where Cana- 
dian and European authorities 
spoke on human rights issues 
ranging from privacy to the 
impact of new reproductive 
technology. Sixty-two judges, 
including five speakers and 
organizers, were authorized 
to attend. 


e Canadian-Australasian Legal 
Conference, jointly sponsored 
by the Canadian Institute for 
Advanced Legal Studies and 
the Asia Pacific Foundation, 
Canberra, April 5-8, 1988. 
Seventeen Canadian judges 
were authorized to attend. 
Sessions covered a wide range 
of issues from human rights to 
contracts, where Canada shares 
legal traditions with Australia, 
New Zealand, Singapore and 
other countries of the increas- 
ingly important Pacific Rim. 


e The Law and the Environment, 
sponsored by the Canadian 
Institute for the Administration 
of Justice, Halifax, October 12- 
15, 1988. The role of the 
courts in environmental law was 
among the themes specifically 
addressed at this seminar. 


* Formerly subsection 22(1); it was 
renumbered in the new Revised 
Statutes of Canada. 


e The annual Judgment-writing 
Seminar arranged by the Cana- 
dian Institute for the Adminis- 
tration of Justice, Toronto, 
July 4-8, 1988. This has proved 
over the years to be a most 
valuable program, and 
62 judges were authorized 
to attend. 


e The annual Seminar for 
Newly-appointed Judges, 
arranged by the Canadian 
Institute for the Administration 
of Justice, which was held at 
St. Sauveur, Quebec, Febru- 
ary 26 to March 3, 1989. 


Programs for New Judges 


he transition from bar to 

bench is not always easy. 

Many lawyers are active in 
public affairs; suddenly, as 
judges, they must withdraw from 
all but the most uncontroversial 
activities. They are trained and 
experienced as advocates for the 
point of view of the client; now 
they must change mental gears 
and keep their minds open to 
both sides of every dispute 
until the time comes to reach 
a decision. 


Knowing the dislocation that 
judges face when they first mount 
the bench, the Council makes 
advice to new judges one of its 
priorities. 


It always authorizes the payment 
of expenses under subsection 41(1) 
to let all of each year’s new judges 
attend the week-long Seminar for 
Newly-appointed Judges arranged 
by the Canadian Institute for the 
Administration of Justice (CIAJ). 
At this seminar, experienced judges 
offer advice on such matters as 
charges to the jury, judgment 
writing and sentencing. 


As the year under review drew to 
a close, the Council was about to 
consider a recommendation by 
the Judicial Education Committee 
to authorize the payment of 
expenses so newly-appointed 
judges could also attend two-day 
sessions offered by the new Cana- 
dian Judicial Centre on the “Early 
Orientation of New Judges.” The 
Centre's sessions will be spread 
throughout the year, which makes 
them a valuable supplement to 
the more elaborate program 
offered by the Institute. 


One of the few criticisms that can 
be made of CIAJ’s excellent pro- 
gram is that, because of its scale, 
it can be offered only once a year, 
with the result that a judge can be 
on the bench for 11 months or 
more before benefiting from it. 


In years past, this difficulty was 
met in part by the Council's prac- 
tice of providing each new judge 
with a copy of A Book for Judges, 
a manual of practical advice 
prepared by the Honourable J.O. 
Wilson, a former Chief Justice of 
the Supreme Court of British 
Columbia, and le Livre du 
magistrat prepared by the Right 
Honourable Gérard Fauteux, for- 
mer Chief Justice of Canada. 


However, these books are now 
seriously dated and, while some 
copies are in the hands of chief 
justices and chief judges, the 
Council itself has stopped distrib- 
uting them. 


Judges appointed between March 
and December are now sent 
copies of papers given at the pre- 
vious CIAJ seminar. 


The Judicial Education Committee 
contracted with the Canadian 
Judicial Centre during 1988-89 to 
supplement this with a videotape 
presentation in which experienced 
judges discuss such questions as 
Can a judge ever allow himself a 
wisecrack in court? and Can a 
judge invest in equities? 


In accordance with the principle 
of judicial independence, subject 
to the constitutional requirement 
of “good behaviour,” judges 
must make up their own minds 
on questions of this kind. But 
the comments of experienced 
judges help them think through 
their choices. 
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National Judicial Study Leave 
Fellowships 


n important new develop- 

ment in 1988-89 was the 

launch of the National 
Judicial Study Leave Fellowship 
Program under which selected 
judges can spend six months at 
Canadian law schools for in- 
depth study and research, 
together with limited teaching 
assignments. 


Having secured the support of the 
Government for the Program, the 
Council has taken on the task of 
reviewing applications and rec- 
ommending judges for Fellow- 
ships. In order to take up a 
Fellowship, each judge selected 
must be granted a leave of absence 
by the Government under subsec- 
tion 54(1)* of the Judges Act. 


The first two applications were 
approved in the year under 
review for the period July 1 to 
December 31, 1989. 


e Mr. Justice Roger Kerans of 
the Alberta Court of Appeal in 
Calgary will attend the Univer- 
sity of Victoria Law School to 
continue studies in law, politi- 
cal science and political philos- 
ophy on the role of the courts 
in modern democratic society 
and how they can best be 
organized to fulfil that role. 


e Mr. Justice Amédée Monet of 
the Quebec Court of Appeal 
will attend the Faculty of Law 
at McGill University, to partici- 
pate in a research seminar in 
private law and to share with 
students his knowledge of the 
art of pleading at the appellate 
level. 


Judges Computer Advisory 
Committee 


nother important develop- 

ment in 1988-89 was the 

launch of the Judges 
Computer Advisory Committee 
program to help judges and their 
staffs benefit from computer- 
ization. 


Judges who already use com- 
puters find them invaluable in 
writing and research. Among 
users who responded to a ques- 
tionnaire circulated by the Com- 
mittee, more than nine in ten use 
their computers for judgment 
writing, two-thirds for corres- 
pondence and two-fifths for pre- 
paring jury charges. 


One judge keeps standard por- 
tions of jury charges permanently 
loaded in his computer. “As a 
trial progresses it is simple to 
make evidentiary ‘notes’ on the 
computer at the appropriate place 
in the charge. After final argu- 
ment by counsel it is then a rela- 
tively simple matter to do the 
editing and then print out the 
jury charge 


Among judges who use or have 
access to a computer, personally 
or through their staffs, legal 
research is another significant use. 
More than half use QUICKLAW, a 
fifth use CAN/LAW, more than 

a tenth use SOQUIJ and nearly a 
tenth use other databases includ- 
ing Westlaw, Lexis, Infoglobe, 
Wilsonline and Dialog. 


* Formerly subsection 35(1); it was 
renumbered in the new Revised 
Statutes of Canada. 


** Mr. Justice K. Peter Richard in 
The Lawyer's Weekly, January 15, 
1988, reprinted in Computer News 
for Judges, No. 1, Fall 1988. 


Table 1. Use of Computers 


number  percentage 

personally use a computer 40 PES 
have access to a computer 53 15 
staff uses or has access to a computer 80 PIL 
neither staff nor judge has access to a 

computer but would like to have access 146 41.4 
no access to a computer and none desired ol 8.8 
answer unclear 2 0.6 
totals 352 99.8 


Perhaps the most significant find- 
ing was that more than four out 
of ten respondents did not have 
access to a computer but would 
like to (see Table 1). Almost all 
— 307 of the 352 respondents — 
indicated that they would like 
more information about the use 
of computers in their work or 
assistance in making use of them. 


Responding to this clear demand, 
the Committee launched a news- 
letter, Computer News for Judges, 
in 1988-89. A key purpose is to 
provide practical advice, and there 
have been articles on such matters 
as the choice of wordprocessing 
programs and the pros and cons 
of laptop computers, as well as 
more general updating on the 
advance of computerization in the 
justice system. 


The Committee also produced a 
22-page primer covering the pur- 
chase of personal computers and 
the basics of hardware, peripher- 
als and software (wordprocessing, 
database and others), with a 
glossary. 
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udges must be able to set 

aside personal considerations 

in reaching their decisions. 

Personal integrity is obviously 
essential, but judges also must 
feel safe from dismissal when 
their honest understanding of the 
evidence and the law leads them 
to unpopular decisions. 


This judicial independence is not, 
of course, a licence for error. 
When judges make mistakes in 
particular cases, their decisions 
can be overturned in whole or in 
part by courts of appeal. In this 
way, errors can be corrected, case 
by case, as a matter of routine. 


Nor is judicial independence 
absolute. What of the judge who 
cannot preside adequately over 
any proceeding at all? Under the 
Judges Act and the Constitution 
Act, 1867, federally-appointed 
judges can be removed from office 
by the Governor General acting 
on resolutions of the Senate and 
the House of Commons. 


Role of the Council 


he role of the Canadian 

Judicial Council, set out in 

sections 63 to 65 of the Judges 
Act,* is to look into complaints 
that federally-appointed judges 
may not be fit to hold office and, 
where appropriate, to recommend 
removal. 


It is not the Council's role — this 
cannot be over-emphasized — to 
second-guess judges on particular 
decisions. That is the function of 
the appeal courts. The Council 
has a mandate to act only when 
it is presented with reasonable 
grounds to suspect that a 
federally-appointed judge is not 
fit to serve on the bench. 


The Judges Act sets out, in sub- 
section 65(2),** four grounds 
for removal of a judge from the 
bench. They are: 


e ‘age or infirmity,” 


e “having been guilty of miscon- 
duct,” 


e “having failed in the due exe- 
cution of that office,” or 


e “having been placed by his 
conduct or otherwise, in a 
position incompatible with the 
due execution of that office.” 


This is very broad phrasing. It is, 
therefore, perhaps not surprising 
that so many complaints are 
received from people who: 


e feel that the judge “failed in the 
due execution of that office” 
by finding for the other side in 
the face of evidence that was, 
in the complainant's eyes, 
conclusive; or 


e fear that the judge has been 
“placed . . . in a position 
incompatible with the due 
execution of that office” by 
extra-judicial contacts. 


In the first of these categories, 
appeal to a higher court is the 
appropriate recourse. The second 
raises a larger question: How far 
must judges remove themselves 
from the social and other rela- 
tions that are taken for granted 
by other Canadians? 


Practical Ethics for Judges 


udges themselves are not 
always sure where to draw the 
line between the joyless monas- 
ticism that public opinion some- 
times seems to expect of them and 
their natural wish to live a full life. 


The Judicial Independence Com- 
mittee, tt assisted by an observer 
from the Canadian Judges Confer- 
ence, began work in 1988-89 on 

a “Statement of Practical Ethics” 
to help judges and public alike 
understand more clearly what 

is expected. 


Formerly section 40 and the first 
two subsections of section 41; they 
were renumbered in the new 
Revised Statutes of Canada. 


k x 


Formerly subsection 41(2); it was 
renumbered in the new Revised 
Statutes of Canada. 

f Sometimes quite remote contacts: 
one complaint closed in 1988-89 
was against a judge whose former 
law firm had acted some years 
ago for the former co-habitant of 
the complainant's daughter. 

tt This is the Research Committee 

under a new name that more 

accurately reflects its mandate. 
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Because it is easier to ask the 
questions than to answer them to 
everyone's satisfaction, the work 
of the Committee must proceed 
slowly. However, the hope is to 
develop a set of general princi- 
ples, supplemented by a series of 
questions with commentary set- 
ting out pertinent considerations. 


Early response to the first round 
of consultations undertaken by 
the Committee brought unanimity 
on only one of the 30 questions: 
everyone agreed that judges 
should not join political parties, 
contribute to them or attend 

their meetings. 


The response to many questions 
seems to be, “It all depends.” 


Take the question, “Can judges 
be active in charitable organi- 
zations?” Some might reply, 
“Never; if the organization were 
sued, the judge might be sus- 
pected of favouring it.” Others 
might reply, “The chances of the 
organization being sued are negli- 
gible, and if it were the judge 
could stand aside from the case.” 


Some might distinguish permis- 
sible kinds of activity (presiding 
over the policy committee, say) 
from kinds (fundraising, for 
example) that are not permissible 
because they could lead to bonds 
between judges and individuals 
and corporations that might 
appear before them in court. 


There is not even unanimity that 
a statement of ethics is desirable. 
Some judges fear that any state- 
ment precise enough to offer 
effective guidance would be too 
rigid to take account of the infi- 
nite variety of circumstances 
found in real life and, worse, 
might compromise the principle 
of judicial independence. 


However, there is agreement that 
the effort should be made. The 
question-and-commentary format 
may meet concerns about inflexi- 
bility and judicial independence. 


As the year ended, the Committee 
was preparing to broaden its 
consultations beyond the Council 
itself to include a representative 
sample of judges from all courts 
whose members are appointed by 
the Federal Government. 


The 1988-89 Complaints 


he number of new complaints 
rose sharply in 1988-89. As 
can be seen in Table 2, they 
numbered 71, compared with 
47 in 1987-88 — an increase of 
50 per cent. 
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| Table 2. Complaints about Judicial Conduct 
received open as total closed carried 
the year case- into the 
mal began load next year 
1987-88 47 12 59 92 7 
1988-89 71 is 78 70 8 
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Table 3. Complaints Closed in 1988-89 
by the Judicial by the Chairman Total 
Conduct Committee of the Committee 

after response 1 16 17 
from the judge 

without response di 52 53 
from the judge 

Total pa 68 70 


* Including one withdrawn by the complainant. 


There was no obvious reason for 
the increase. A month-by-month 
comparison shows that it was 
fairly evenly spread over the year 
and cannot be associated with 
any particular event. Overlapping 
complaints were not a factor 
either, since all letters on any 
given matter are grouped in 

one file and treated as a single 
complaint.* 


In addition to the complaints 
shown, the Council’s Executive 
Secretary responded to letters 
dealing with ‘the system” in gen- 
eral, the conduct of provincially- 
appointed judges and other mat- 
ters for which no complaint files 
were opened because there were 
no allegations against identifiable 
federally-appointed judges. 


Seventy complaint files were 
closed. Table 3 shows how they 
were dealt with. None called for 
a formal investigation or inquiry 
into the fitness of the judge to 
hold office. In accordance with 
established practice, the Chair- 
man of the Judicial Conduct 
Committee closed most files 
because there was clearly no basis 
for action by the Council. 


Complaints Dealt With by 
the Committee 


wo complaints were dealt 

with by the full Judicial 

Conduct Committee. While it 
is Council policy not to discuss 
individual complaints with anyone 
but the parties or to reveal the 
details of complaints in terms that 
might identify the parties, these 
brief case summaries are included 
in the annual report to shed light 
on the kind of complaints that are 
received and the way they are 
dealt with. 


1. A total of 44 letters and peti- 
tions were received between 
January and June, 1988, about 
the sentence in a sexual assault 
case. The majority of the letters 
were dealt with by the Chair- 
man of the Committee and the 
complainants informed that the 
fairness of the sentence was a 
question for an appeal court, 
not the Council. 


* Three of the 71 new files contained 
more than one letter — in one case 
two; in a second, 27 (mostly form 
letters); in a third, 15. 
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However, two letters were 
referred to the full Committee 
as they requested an investiga- 
tion of the sentencing patterns 
and philosophy of the judge in 
question. The complainants 
were informed that the Com- 
mittee was not prepared to 
recommend a formal investiga- 
tion under the Judges Act. 


. A lawyer complained of 
remarks that a judge, in con- 
versation with an articling law 
clerk, made about his firm. 


Advised of the complaint, the 
judge denied that the remarks 
were intended to be disparag- 
ing; he said he intended only 
to contrast the kinds of expe- 
rience available in a small firm 
like this with those that could 
be gained in a larger firm. But 
he acknowledged that his com- 
ments could have been read 

as disparagement and were 
“unwise,” and he apologized to 
the complainant. 


The members of the Commit- 
tee concluded that while the 
judge’s words were indeed 
unfortunate, it was not a mat- 
ter for formal investigation 
under the Judges Act. 


Issues Raised by Complaints 


omplaints cover the widest 

imaginable range of issues. 

But some constants are 
noteworthy. 


Family Disputes: These remained 
the largest identifiable generator 
of complaints, accounting for 

a third of the files closed in 
1988-89. 


This is not surprising; issues 

like custody and maintenance go 
straight to the heart and the poc- 
ketbook. Understandably, disap- 
pointed litigants sometimes have 
difficulty seeing past their deeply- 
rooted belief in the justice of their 
own position. 


One complainant wrote his letter 
of complaint in the Council's offices 
after a marathon drive from 
Western Canada “to seek justice.” 
The issue was custody of chil- 
dren. The Council is in no posi- 
tion to take a stand on the merits 
of the case. The complainant was 
advised that this was a matter 

for appeal to a higher court. 

But there is no doubting the 
heartbreak. 


Sexual Offences: This is another 
sensitive area: There is clearly a 
feeling among some Canadians — 
mostly women — that some judges 
do not take sexual assault and 
sexual abuse seriously enough. 


In the sentencing case dealt with 
by the Committee, described 
above, some complainants urged 
that education programs be pro- 
vided to sensitize judges to the 
effects that sexual offences have 
on the victims. As noted in Chap- 
ter 2 of this annual report, a 
session on gender-related issues, 
including sentencing in sexual 
assault, will be added to the 
summer seminars for judges 

in 1989. 


In this as in other areas, the 
judges involved are informed of 
complaints, so they are aware of 
how their actions are perceived. 


The Justice System: Filled as it is 
with safeguards against abuses, 
the justice system is unavoidably 
complex. The unfortunate 
corollary is that it is not well 
understood. 


If the complaints record is any 
guide, one of the most wide- 
spread misunderstandings is that 
the Council can overrule courts. 
In well over half the cases closed 
in 1988-89 — 43 — it was im- 
mediately apparent that the 
appropriate course was appeal 
to a higher court. 


There were complaints from 
people who represent themselves 
in court. One said the judge's 
behaviour was “unsettling and 
strange” and that the judge had 
“badgered” him. A review of 
the transcript revealed no con- 
duct constituting grounds for 

a complaint. 


One can readily imagine in many 
cases that a judge’s attempts to 
elicit information and argument 
in a form that meets the require- 
ments of our justice system could 
seem like ‘badgering” to someone 
inexperienced in courtroom 
proceedings. 


The technical rules of evidence 
also produce some complaints. In 
one case, the judge did not accept 
certain reports as evidence. The 
complainant considered these 
reports important and reliable. 
But one party’s view of impor- 
tance and reliability cannot 
govern the conduct of a trial; the 
rule against hearsay, for example, 
ensures that justice is not warped 
by rumor. 


Few Occasions tor Formal 
Investigations 


f there has not been a formal 

investigation or inquiry, it must 

not be thought that the Council 
does not respect the earnestness 
of complainants, the pain that 
many of them so clearly feel, and 
the real difficulty some have in 
finding reasons other than judicial 
misconduct when they lose a case 
that matters a lot to them. 


It is no surprise that there are few 
occasions to pursue a complaint 
very far. Federal judges are selected 
with care as people who can be 
trusted to deal fairly with all who 
come before them. Any more 
than a very rare formal investiga- 
tion or inquiry would properly 
raise suspicions of serious flaws in 
the appointments process. 


So the Council recognizes that 
there will always be a great many 
complaints that do not justify for- 
mal inquiries. This is an unavoid- 
able by-product of a sophisticated 
adversarial system in which there 
is a loser, often a perplexed one, 
for every winner. 
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n fundamentals, Canadian 

judges are in broad agree- 

ment. That is as it should 
be. No one wants radically differ- 
ent standards of justice from 
courtroom to courtroom. 


Bringing together the senior 
judges of all federally-appointed 
courts, the Canadian Judicial 
Council examines policy issues of 
direct relevance to the judiciary 
and advises government of its 
conclusions when that seems 
appropriate to furthering its statu- 
tory mandate to promote effi- 
ciency and uniformity and to 
improve the quality of judicial 
service in the federally-appointed 
courts of the country. 


This chapter reviews the work of 
the Council in this area during 
the 1988-89 fiscal year. 


Ontario Courts Inquiry 


ursuing its study of the 

Report of the Ontario Courts 

Inquiry (prepared by Mr. Jus- 
tice Thomas Zuber of the Ontario 
Court of Appeal and commonly 
known as “the Zuber Report”), 
the Administration of Justice 
Committee has identified five 
areas where judicial independence 
could be put at risk. 


Management of Staff and Courts 
Management Committees: Mr. 
Justice Zuber recommended a 
Courts Management Committee 
to bring about “a close working 
relationship and mutual consulta- 
tion” between the executive and 
the judiciary. 


In line with the principle that 
judges must remain free from out- 
side interference in the decision- 
making process in individual 
cases, the Committee takes the 
view that judges must control 
caseflow, including the prepara- 
tion of case lists, the assignment 
of judges to case lists, the deter- 
mination of each judge’s work- 
load and the arrangement of 
court sittings. 


Furthermore, the chief justice or 
chief judge of each court must 
play an active role in court 
administration, including matters 
relating to the court budget (oper- 
ating and capital), and in deter- 
mining the geographic locations 
in which court services are 
provided. 


Evaluation of Judges: Mr. Justice 
Zuber recommended periodic 
confidential evaluation of the 
performance of individual judges, 
to determine their strengths 

and weaknesses. 


As Mr. Justice Zuber recognized, 
evaluation would be an extremely 
delicate undertaking. Judges 
could scarcely fail to be aware 

of impending evaluations and be 
sensitive to the impression their 
performance might make. 


The Committee agrees in principle 
with evaluation by chief justices 
and chief judges. However, the 
use of anonymous questionnaires 
filled out by lawyers would not 
be acceptable. 


District Court and the Relation- 
ship between a Reduction in Juris- 
diction and Judicial Independ- 
ence: The Committee did not 
consider it appropriate for the 
Council to express an opinion on 
a merger of the District Court 
with the Supreme Court, as 
recommended by Mr. Justice 
Zuber. 


But it noted that any District 
Court judges not transferred to 
the Supreme Court and whose 
jurisdiction were reduced by the 
transfer to the Provincial Court 
of non-jury criminal matters and 
all family matters now tried 

by the District Court and the 
Supreme Court “may be subject 
to constructive dismissal without 
cause.” 


It is a fundamental principle of 
judicial independence that judges 
can be dismissed only with cause 
so that fear for their employment 
does not colour their decisions. 


Annual Report 
1988-1989 


Regionalization and Residence 

of Judges: The Committee had 

no objection to the principle of 
regionalization of the courts and 
to the assignment of judges by the 
judiciary to specific regions, as 
recommended by Mr. Justice 
Zuber. 


But it believes that a judge 
appointed to sit ina particular 
area should not be required to 
change residence without consent- 
ing to the move. Mandatory 
transfers would no doubt be an 
administrative convenience, but it 
would open the door to serious 
abuse if the threat of punitive 
transfers put judges under pres- 
sure to please government in 
their decisions. 


Legal Aid Reports: Mr. Justice 
Zuber recommended that when a 
case lasts more than two days 
and a party is represented by a 
legal aid lawyer, the judge would 
report to the legal aid authorities 
whether the duration of the trial 
was reasonable, and the fees of 
the legal aid lawyer would be 
assessed accordingly. 


The Committee strongly opposed 
this recommendation. What 
would happen if the legal aid 
lawyer wished to dispute the 
judge’s opinion? At any hearing 
to determine the fee, the weight 
to be given the judge’s opinion 
would be an issue, and this would 
erode public confidence in the 
judiciary, no matter what 

the outcome. 


As the year ended, the Committee 
was preparing a recommendation 
to the Council that copies of its 
comments on the Zuber Report 
be forwarded to the attorneys 
general of all provinces and terri- 
tories and the Attorney General 
of Canada. 


Federal Court Act 


ollowing a request from the 

Department of Justice for com- 

ment on its consultation paper 
on amendment of the Federal 
Court Act, the Administration of 
Justice Committee commissioned 
Professor John Evans of the 
Osgoode Hall Law School to 
identify difficulties under the law 
as it is. 


Professor Evans reached three 
conclusions — in summary: 


e Because the Federal Court has 
exclusive jurisdiction over 
claims against the federal 
Crown while the courts in the 
provinces have exclusive juris- 
diction over all other claims, it 
is not always possible to deal 
with all aspects of a dispute in 
the same court. 


e The Federal Court has exclusive 
jurisdiction over cases founded 
on federal law, but it is not 
always clear when federal law 
is sufficiently relevant to a 
claim that it can be said to be 
“founded” on a law of Canada 
and when it is sufficiently per- 
ipheral that the case belongs 
before a court in a province. 


e A significant area of overlap 
with courts in the provinces — 
and correspondingly significant 
uncertainty about whether to 
go to the Federal Court or a 
court in a province — may be 
created if the courts hold that 
the Federal Court may not be 
given exclusive jurisdiction to 
determine the validity under 
the Canadian Charter of Rights 
and Freedoms of federal legis- 
lation or the exercise of federal 
statutory powers. 


The Committee provided a copy 
of Professor Evans's paper to the 
Department of Justice. 


Contempt of Court 


rompted by a move some 

years ago to codify contempt 

of court, now governed by 
the unwritten common law, the 
Council asked the Administration 
of Justice Committee to study the 
relevant law and prepare guide- 
lines that would help judges avoid 
criticisms often made of the 
contempt power. 


A working paper was distributed 
to all federally-appointed judges 
and to the chief judges of all 
Provincial Courts in 1986, and it 
was revised in 1987-88 on the 
basis of the comments received 
and the latest court rulings. 


In 1988-89, the paper was revised 
again on the basis of further 
rulings by the Supreme Court of 
Canada in British Columbia 
Government Employees Union v. 
Attorney General of British 
Columbia and in Newfoundland 
Association of Public Employees 
v. the Attorney General of 


Newfoundland and William Chafe. 


This paper makes the case against 
codification and for a restrained 
use of common law contempt 
powers by judges. 


Codification: Under the common 
law, judges have historically had 
wide powers to impose penalties, 
including jail terms, for civil or 
criminal contempt. 


Civil contempt is a breach of the 
rules of the court or disobedience 
of a court or other misconduct in 
a private matter causing a private 
injury or wrong. Criminal con- 
tempt is any conduct that lessens 
or demeans the court’s authority 
or interferes with its process. 


Legislation introduced in 1984 but 
never enacted proposed that com- 
mon law contempt be replaced by 
three specific offences: 


e comment on matters while 
they are before the courts 
(sub judice); 


¢ scandalizing a court or judge; 
and 


e disrupting proceedings. 


In all cases, the prosecution 
would take place before a judge 
who was not directly involved. 


The Committee had two central 
concerns about these proposals: 


e because the circumstances in 
which contempt can arise are 
as broad as human experience 
and as deep as human inge- 
nuity, it seems unlikely that 
any codification could antici- 
pate them all; and 


e in order to maintain their 
authority, judges need wide 
discretion to deal decisively 
and immediately with conduct 
that threatens to disrupt pro- 
ceedings — and be seen to 
do so. 


Restraint: The Committee does 
not argue, of course, that judges 
have carte blanche to hold people 
in contempt left and right. There 
is no doubt that the contempt 
power — like any power — can 
be overworked, and has been 

on occasion. 


The courts of appeal put one kind 
of restraint on the use of this 
power. In R. v. Kopyto, to take a 
well-known example, the Court 
of Appeal of Ontario sharply 
limited the scope of ‘’scandaliz- 
ing” in finding that a lawyer need 
not apologize to the province's 
judges for saying: 

The courts and the RCMP are 

sticking so close together you'd 


think they were put together 
with Krazy Glue. 


The Court found that this remark 
was protected by the freedom 

of speech guarantees of the 
Canadian Charter of Rights 

and Freedoms. 


Perhaps a more important 
restraint is the one that judges put 
on themselves, and it is princi- 
pally to this that the Committee's 
paper is addressed. It points out, 
for example, that judges must not 
use their contempt powers to pro- 
tect their personal dignity — only 
the dignity of the court. 


It also suggests that a judge 
should consider turning contempt 
proceedings over to a colleague 
when it is possible to sever them 
from the trial or when the judge 
has said something that might 
reasonably be construed as a 
pre-judgment. 


As the year under review closed, 
the Committee was preparing to 
recommend to Council that it: 


® continue to oppose codification 
of contempt; and 


¢ adopt the paper as guidelines 
for distribution to all federally- 
appointed judges. 
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Television in the Courtroom 


hether the electronic media 

should be allowed to broad- 

cast audio and video 
excerpts from court proceedings 
remains an issue on which judicial 
opinion ranges widely. 


The pros and cons have been can- 
vassed many times. In summary, 
the arguments for allowing the 
electronic media to report pro- 
ceedings in the forms appropriate 
to them are that: 


e it gives them no more than 
equality with the print media, 
which are free to quote from 
proceedings; and 


e it could make the justice 
system better known to 
the public. 


The argument against rests on the 
potency of sound and images: 


e the key points in courtroom 
proceedings are not always — 
perhaps not even commonly — 
the dramatic points that the 
electronic media would natu- 
rally excerpt in their reports, 
with the result that the public 
could get a distorted view of 
what is taking place. 


After much debate and a close 
vote, the Administration of 
Justice Committee placed before 
Council in 1988-89 the following 
motion: 


that Council withdraw its for- 
mal opposition to the televising 
of court proceedings and per- 
mit the resolution of the issue 
to be determined by the Chief 
Justices and Chief Judges of 
the respective courts and the 
appropriate affected parties 
following due consideration 
including, where desirable, the 
use of pilot projects. 


After a lengthy discussion, the 
motion was narrowly defeated. 


Relations with the Media 


s a result of certain incidents 
the Administration of Justice 
Committee considered in 
1988-89 what steps could be taken 
to minimize misinformation in the 
media and to deal with it when 
it occurs. 


The Committee concluded that 
any action might best be taken at 
the local level. It suggested that 
each jurisdiction could consider: 


e establishing a bar-bench com- 
mittee to formulate guidelines 
for dealing with instances as 
they arise; 


® appointing a media relations 
officer, employed by the 
courts, to work with accredited 
representatives of the media; 
and 


e meetings by chief justices and 
chief judges with senior offi- 
cials of the news media to 
explain any problems they are 
having with misinformation 
and to encourage the media to 
employ journalists with spe- 
cialized knowledge and under- 
standing of the justice system. 


Reaction to these suggestions led 
the Committee to take a second 
look. 


A survey of the chief judges of 
Provincial Courts, to supplement 
the Committee's direct knowledge 
of opinion among federally- 
appointed judges, confirmed that 
most judges are uncomfortable 
about their relations with the 
news media. 


They have two concerns: 


e misinformation that sometimes 
appears in news reports of 
courtroom and other proceed- 
ings, and 


¢ missed opportunities to give 
the public — whose percep- 
tions are often fed by televi- 
sion courtroom dramas based 
more or less faithfully on U.S. 
practices — an adequate under- 
standing of its own, Canadian 
justice system. 


Part of this second concern is to 
put a human face on the judiciary 
in order to help make Canadians 
more comfortable with their jus- 
tice system. As Madam Justice 
Claire L'Heureux-Dubé of the 
Supreme Court of Canada told 
fellow judges in an address: 


You and I know that we cry at 
our daughters’ weddings, that 
we would rather sneak out for 
a swim, a ski run or 18 holes 
of golf than read all those 
tedious cases... . We know. 
Would it be so dangerous if 
everyone knew?... . I don't 
think so.* 


Both concerns give judges a wish 
to deal with the media, to correct 
— or better still, to prevent — 
errors and to foster an under- 
standing of the courts and the 
judicial process. 


But because of their overriding 
concern for the independence of 
the bench, most avoid all contact 
with the media for fear of a mis- 
step — for example, an anodyne 
comment today that might appear 
to pre-judge an issue that surges 
out of nowhere tomorrow. 


One thing that the survey of 
Provincial Court chief judges 
made clear — and the same is true 
in federally-appointed courts — is 
that they are anxious to be made 
aware of any strategies that other 
courts have developed. 


Madam Justice L'Heureux-Dubé 
suggested an information pro- 
gram that could include ‘’commu- 
nications or media representa- 
tives” attached to the appellate 
courts at least, to help journalists 


wade through cases and judgments. 


Something like this happens at 
the Supreme Court of Canada 
and the Court of Queen’s Bench 
for Manitoba where designated 
officers provide what help they 
can to reporters, letting them 
know about judgments that are 
coming down, for example, and 
providing background informa- 
tion that does not damage the 
principle of judicial independence. 


As the year under review came to 
a close, the Committee was con- 
tinuing its study of this issue. 


Citizenship “Judges” 


he Chairman wrote to the 

Secretary of State in 1988-89, 

reiterating the Council’s hope 
that the Government will act on a 
suggestion in its 1987 discussion 
paper on citizenship, Proud to Be 
a Canadian, that the people who 
examine candidates for citizenship 
and preside at ceremonies where 
citizenship is granted no longer be 
called “judges.” 


In order to prevent confusion, the 
Council believes that the term 
“judge” should refer only to peo- 
ple with legal training who referee 
adversarial proceedings in courts 
of law. 


Sentencing 


he Council learned in 1988-89 
that consultations by the 
Department of Justice on 
the 1987 report of the Canadian 
Sentencing Commission showed 
broad support for: 


e a statutory statement of the 
purposes and principles that 
Parliament intends to underlie 
sentencing practice; and 


¢ non-mandatory sentencing 
guidelines prepared by a per- 
manent sentencing commission. 


The Council agrees that broad 
principles to be followed in 
sentencing should be decided by 
Parliament. This would be of great 
assistance to judges, who can 
often find little guidance in mini- 
mum and maximum penalties that 
range very widely. 


But the Council opposed the 
recommendation that guidelines 
laid down by the proposed per- 
manent sentencing commission be 
mandatory. It feared that judges 
would be denied enough latitude 
to make sentences fit the special 
circumstances that each case 
presents. 


* Judges Day Address, Montreal, 
August 23, 1988. 
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Interchangeability of Judges 
between Provinces 


he Council was disappointed 
to learn in 1988-89 that the 


provinces are not prepared to 
act on its proposal that inter- 
changes of judges between the 
courts of one province and the 
corresponding courts of another 
province be permitted. 


In the Council’s view, interchanges 
would be valuable, especially: 


e when courts were short of 
judges able to conduct pro- 
ceedings in the minority offi- 
cial language; and 


e when it would be useful to 
have outsiders conduct pro- 
ceedings in which judges of 
host provinces had personal or 
family interests. 


However, provincial attorneys 
general apparently do not see a 
strong enough need to justify the 
constitutional amendment that 
would be required so a judge 
appointed to a specified court 
could exercise the jurisdiction of 
another court. 


The Council wishes to record its 
gratitude to the then minister of 
justice for raising this issue with 
his provincial counterparts at a 

federal-provincial conference in 

May, 1988. 


eee SALARIES AND BEN ER 


espite numerous meetings, con- 

sultations and exchanges of 

correspondence, there were no 
developments in judicial compen- 
sation in 1988-89: federal judges 
still earn less in relative terms 
than they did in 1975, when 
their salaries were last raised to 
traditional levels. 


At these levels, a superior court 
judge’s pay is at the mid-point of 
the salary range for the most 
senior level of deputy minister. 

In 1988, that would have been 
$135,092 a year. The actual earn- 
ings of a superior court judge as 
of April 1, 1988 were $127,700 a 
year, $7,392 short of the tradition- 
al level. 


Untinished Business 


he report of the last Triennial 
Commission on Judges’ Salar- 
ies and Benefits (generally 
known as “the Guthrie Report”) 
recommended in 1987 that 
the traditional salary levels 
be restored. 


As noted in last year’s annual 
report, the Government intro- 
duced and Parliament adopted 
legislation that provided the 
recommended increases. But 
rather than give them effect from 
April 1, 1986, as the Guthrie 
Report recommended, the legisla- 
tion phased them in over three 
years. So pay reached the 1986 
benchmark two years late, 

in 1988. 


Other important recommenda- 

tions of the Guthrie Report are in 
limbo, neither explicitly rejected by 
the Government nor implemented. 


One issue is an increase in the 
allowance for such incidental 
expenses as robes and subscrip- 
tions to professional and other 
periodicals. The Guthrie Report 
recommended an increase to 
$2,500 from the $1,000 set a 
decade ago. 


Another is improvements in bene- 
fits for surviving spouses. The 
Guthrie Report recommended 
increases that would bring these 
benefits into line with those pro- 
vided by many private pension 
plans and by recently amended 
federal and provincial plans. 


It is disappointing that on the 

eve of the appointment of a new 
Triennial Commission in 1989, 
the program laid down by the last 
Commission remains unfulfilled. 


Federally-appointed judges are 
not, of course, badly paid com- 
pared with most Canadians. But 
the accumulated shortfall for a 
superior court judge since 1975 
exceeds $200,000 — not an 
amount of money that anyone, 
however comfortably off, can 
ignore. 


The Integrity of the Process 


ome judges, still a minority, 
seem to believe that the Trien- 
nial Commission formula 

has failed to achieve the goal 

of removing judicial salaries 

and benefits from the realm 

of controversy. 


They point out that judges are 
still in the awkward position of 
having to pursue discussions with 
the Government — one of the 
parties that appears most fre- 
quently before them — in order 
merely to restore their relative 
position. The Triennial Commis- 
sion is then just an extra step in 
the process. 


It is worth noting the Guthrie 
Report's observation that delays 
in implementing the recommenda- 
tions of Trienniel Commissions 
threaten the integrity of the 
process. 


It recommended “that Parliament 
either agree promptly with and 
implement quickly the individual 
recommendations of this and sub- 
sequent Triennial Commissions 
or, if necessary, indicate promptly 
its disagreement with any of 

such recommendations.” That has 
not happened. 
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Looking Ahead 


uring 1988-89, the Council's 

Judicial Benefits Committee, 

working closely with the 
Compensation Committee of the 
Canadian Judges Conference, 
began preparations for a joint 
submission to the new Triennial 
Commission that must, by law, 
be appointed by September, 1989. 


The restoration of traditional pay 
levels and their maintenance will 
be a major issue. 


For its part, the Council remains 
impressed with the arguments 
made by the Judicial Benefits 
Committee and the Compensation 
Committee of the Conference 

for the so-called New South 
Wales Formula. 


Under this formula, the salaries of 
judges and some other officials in 
the Australian state of New South 
Wales are recommended by an 
independent Remuneration Tribu- 
nal, and its recommendations go 
into effect automatically unless 
half the members of the legisla- 
ture object within a fixed period 
of time. 


In this way, as we observed last 
year, judicial salaries become a 
political issue in New South 
Wales only in the unlikely event 
that the Tribunal’s recommenda- 
tions are clearly out of line. 


Judges do not have to bargain 
with a party, the Government, to 
many of the cases they hear. 
Government is spared any politi- 
cal difficulty it may have in main- 
taining salaries at levels that 
make appointment to the bench 
possible for successful lawyers. 
These are well-established objec- 
tives of public policy in Canada. 


APPENDICES 


The Right Honourable Brian Dickson, P.C. 
Chief Justice of Canada 


Chairman 


The Honourable Guy A. Richard 
Chief Justice of the Court of Queen's Bench of New Brunswick 
Vice-Chairman 


The Honourable Nathan T. Nemetz 
Chief Justice of British Columbia 
Vice-Chairman 
(to September, 1988) 


The Honourable W. Kenneth Moore 
Chief Justice of the Court of Queen's Bench of Alberta 
Vice-Chairman 
(from September, 1988) 


The Honourable Mary J. Batten 
Chief Justice of the Court of Queen’s Bench for Saskatchewan 
(to February, 1989) 


The Honourable Edward D. Bayda 
Chief Justice of Saskatchewan 


The Honourable Frank W. Callaghan 
Associate Chief Justice of the High Court of Ontario 


The Honourable David H. Campbell 
Chief Judge of the County Courts of British Columbia 


The Honourable Norman H. Carruthers 
Chief Justice of Prince Edward Island 


The Honourable Donald H. Christie 
Associate Chief Judge of the Tax Court of Canada 


The Honourable Lorne O. Clarke 
Chief Justice of Nova Scotia 


Notes: 1. Except that the Chairman and Vice-Chairmen are listed first, 
members are listed here in alphabetical order for easy reference. 
2. The senior judges of the Supreme Courts of the Yukon and the 
Northwest Territories alternate on the Council every two years. 


The Honourable Pierre Côté 
Senior Associate Chief Justice of the Superior Court of Quebec 


The Honourable J.-Claude Couture 
Chief Judge of the Tax Court of Canada 


The Honourable Charles Dubin 
Associate Chief Justice of Ontario 


The Honourable Constance R. Glube 
Chief Justice of the Supreme Court of Nova Scotia 
Trial Division 


The Honourable Alan B. Gold 
Chief Justice of the Superior Court of Quebec 


The Honourable Noel H.A. Goodridge 
Chief Justice of Newfoundland 


The Honourable Alvin C. Hamilton 
Associate Chief Justice, Family Division, of the 
Court of Queen’s Bench for Manitoba 


The Honourable Benjamin Hewak 
Chief Justice of the Court of Queen’s Bench for Manitoba 


The Honourable T. Alex Hickman 
Chief Justice of the Trial Division of 
the Supreme Court of Newfoundland 


The Honourable William G.C. Howland 
Chief Justice of Ontario 


The Honourable Frank Iacobucci 
Chief Justice of the Federal Court of Canada 
(from September, 1988) 


The Honourable James A. Jerome 
Associate Chief Justice of the Federal Court of Canada 


The Honourable J. Herb Laycraft 
Chief Justice of Alberta 


The Honourable Patrick J. LeSage 
Associate Chief Judge of the District Court of Ontario 


The Honourable William D. Lyon 
Chief Judge of the District Court of Ontario 


The Honourable Kenneth MacDonald 
Chief Justice of the Trial Division 
Supreme Court of Prince Edward Island 


The Honourable H.C.B. Maddison 
Justice of the Supreme Court of the Yukon Territory 


The Honourable Allan McEachern 
Chief Justice of British Columbia 


The Honourable Beverley McLachlin* 
Chief Justice of the Supreme Court of British Columbia 
(September, 1988, to March, 1989) 


The Honourable Tevie H. Miller 
Associate Chief Justice of the Court of Queen's Bench of Alberta 


The Honourable Alfred M. Monnin 
Chief Justice of Manitoba 


The Honourable Ian H.M. Palmeter 
Chief County Court Judge of Nova Scotia 


The Honourable William D. Parker 
Chief Justice of the High Court of Ontario 


The Honourable Lawrence A. Poitras 
Associate Chief Justice of the Superior Court of Quebec 


The Honourable Richard J. Scott 
Senior Associate Chief Justice of the 
Court of Queen's Bench for Manitoba 


The Honourable Stuart G. Stratton 
Chief Justice of New Brunswick 


The Honourable Arthur L. Thurlow 
Chief Justice of the Federal Court of Canada 
(to May, 1988) 


* Madam Justice McLachlin has now been appointed to the Supreme Court 
of Canada 


B COMMITTEE MEMBERSHIP 


Executive Committee 


Chief Justice Brian Dickson 
Chairman 
Chief Justice Edward D. Bayda 
Chief Judge David H. Campbell 
Chief Justice Alan B. Gold 
Chief Justice Benjamin Hewak 
Chief Justice J. Herb Laycraft 
Chief Justice Allan McEachern 
Chief Justice W. Kenneth Moore 
Chief Justice William D. Parker 
Chief Justice Guy A. Richard 
Chief Justice Stuart G. Stratton 


Judicial Conduct Committee 


Chief Justice Guy A. Richard 
Chairman 
Chief Justice Edward D. Bayda 
Chief Judge David H. Campbell 
Chief Justice Brian Dickson 
Chief Justice Alan B. Gold 
Chief Justice Benjamin Hewak 
Chief Justice J. Herb Laycraft 
Chief Justice Allan McEachern 
Chief Justice W. Kenneth Moore 
Chief Justice William D. Parker 
Chief Justice Stuart G. Stratton 


Notes: 1. These lists show committee membership as at March 31, 1989. 
2. Committee membership is established at the Council's annual meetings, 
generally held in the autumn. 


Judicial Education Committee 


Associate Chief Justice Tevie H. Miller 
Chairman 
Chief Judge David H. Campbell 
Chief Justice Alan B. Gold 
Associate Chief Justice Alvin C. Hamilton 
Chief Justice Frank Iacobucci 
Chief Judge William D. Lyon 
Chief Justice Kenneth MacDonald 
Chief judge Ian H.M. Palmeter 
Chief Justice Stuart G. Stratton 


Judicial Benetits Committee 


Associate Chief Justice Lawrence A. Poitras 
Chairman 
Chief Justice Edward D. Bayda 
Associate Chief Justice Frank W. Callaghan 
Chief Judge David H. Campbell 
Chief Justice T. Alex Hickman 
Chief Judge William D. Lyon 
Chief Justice W. Kenneth Moore 
Chief Justice William D. Parker 


Finance Committee 
Chief Justice William G.C. Howland 


Chairman 
Chief Judge J.-Claude Couture 
Chief Justice T. Alex Hickman 
Chief Justice Alfred M. Monnin 
Associate Chief Justice Lawrence A. Poitras 
Chief Justice Guy A. Richard 


Administration of Justice Committee 


Chief Justice Lorne O. Clarke 
Chairman 
Chief Justice Edward D. Bayda 
Chief Justice Claude Bisson 
Chief Justice Norman H. Carruthers 
Associate Chief Judge Donald H. Christie 
Chief Justice Noel H.A. Goodridge 
Chief Justice Benjamin Hewak 
Associate Chief Justice James A. Jerome 
Associate Chief Judge Patrick J. LeSage 


Judicial Independence Committee” 


Chief Justice J. Herb Laycraft 
Chairman 
Senior Associate Chief Justice Pierre Côté 
Associate Chief Justice Charles Dubin 
Chief Justice Constance R. Glube 
Associate Chief Judge Patrick J. LeSage 
Mr. Justice H.C.B. Maddison 
Associate Chief Justice Richard J. Scott 


Appeal Courts Committee 


Chief Justice Norman H. Carruthers 
Chairman 
Chief Justice Edward D. Bayda 
Chief Justice Claude Bisson 
Chief Justice Lorne O. Clarke 
Associate Chief Justice Charles Dubin 
Chief Justice Noel H.A. Goodridge 
Chief Justice William G.C. Howland 
Chief Justice Frank Iacobucci 
Chief Justice J. Herb Laycraft 
Chief Justice Allan McEachern 
Chief Justice Alfred M. Monnin 
Chief Justice Stuart G. Stratton 


* Called the Research Committee until August, 1988 


Trial Courts Committee 


Chief Justice Kenneth MacDonald 
Chairman 
Associate Chief Justice Frank W. Callaghan 
Chief Judge David H. Campbell 
Associate Chief Judge Donald H. Christie 
Senior Associate Chief Justice Pierre Côté 
Chief Judge J.-Claude Couture 
Chief Justice Constance R. Glube 
Chief Justice Alan B. Gold 
Associate Chief Justice Alvin C. Hamilton 
Chief Justice Benjamin Hewak 
Chief Justice T. Alex Hickman 
Associate Chief Justice James A. Jerome 
Associate Chief Judge Patrick J. LeSage 
Chief Judge William D. Lyon 
Mr. Justice H.C.B. Maddison 
Associate Chief Justice Tevie H. Miller 
Chief Justice W. Kenneth Moore 
Chief Judge Ian H.M. Palmeter 
Chief Justice William D. Parker 
Associate Chief Justice Lawrence A. Poitras 
Chief Justice Guy A. Richard 
Associate Chief Justice Richard J. Scott 


Judges Computer Advisory Committee 


Mr. Justice K. Peter Richard 
Chairman 
Mr. Justice John C. Bouck 
Mr. Justice A. Derek Guthrie 
Judge J. Drew Hudson 
Madam Justice Ellen I. Picard 
Chief Justice Guy A. Richard 
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Forty-five judges from the three courts concerned were participants 
in the County and District Court Judges Seminar in July, 1988, in 
Honey Harbour, Ontario. The program was as follows: 


Topic 


Charter I: Legal Rights 
and Equality Rights 


Charter Il: Remedies 
and Section 1 


The Conduct of a Civil 
Trial 


Contract Law 


Criminal Trials: Some 
Problems 


Evidence and 
Criminal Law 


Torts and Damages 


“Was I Right?” (Civil Law) 


“Was I Right?” 
(Criminal Law) 


Discussion Leaders 


Judge H.J. Keenan 
District Court of Ontario 


Judge H.J. MacDonnell 
County Court of Nova Scotia 


Judge D.L. McWilliam 
District Court of Ontario 


Judge J.C. Scime 
District Court of Ontario 


Judge K.M. Gibson 
District Court of Ontario 


Professor Donald Clark 
College of Law 
University of Saskatchewan 


Judge D.G. Humphrey 
District Court of Ontario 


Judge D.T. Wetmore 
County Courts of British Columbia 


Judge F.A. Cacchione 
County Court of Nova Scotia 


Professor R.J. Delisle 
Faculty of Law, Queen’s University 


Professor W.H. Charles 


Faculty of Law, Dalhousie University 


Judge J.C. Cowan 
County Courts of British Columbia 


Judge D.F. Mossop 
District Court of Ontario 


Judge J.C. Kent 
District Court of Ontario 


Fifty-seven judges from 16 courts across Canada were participants 
in the Superior Court Judges Seminar in August, 1988, in Ottawa. 
The program was as follows: 


Topic 


Administrative Law 


Charter I: Remedies 
and Section 1 


Charter II: Equality Rights 
and Legal Rights 


Contract Law 


Criminal 
Trial Procedures 


Discussion Leaders 


Mr. Justice Horace Krever 
Court of Appeal of Ontario 


Mr. Justice J.D. Taggart 
Court of Appeal for British Columbia 


Mr. Justice Pierre Boudreault 
Superior Court of Quebec 


Professor Donna Greschner 
College of Law 
University of Saskatchewan 


Mr. Justice R.P. Kerans 
Court of Appeal of Alberta 


Mr. Justice Archie Campbell 
High Court of Justice of Ontario 


Mr. Justice Malachi Jones 
Appeal Division 
Supreme Court of Nova Scotia 


Professor D.H. Clark 
College of Law 
University of Saskatchewan 


Mr. Justice Louis LeBel 
Court of Appeal of Quebec 


Madam Justice Claire Barrette-Joncas 
Superior Court of Quebec 


Mr. Justice J.W. McClung 
Court of Appeal of Alberta 


Mr. Justice David Watt 
High Court of Justice of Ontario 


Evidence 


Family Law I: The 
Divorce Act, 1985 


Family Law II: 
Custody and Access 


Law of Contempt 


Torts and Damages 


“Was I Right?” 


Professor R.J. Delisle 
Faculty of Law, Queen’s University 


Mr. Justice P.S. Morse 
Court of Queen's Bench for Manitoba 


Mr. Justice C.F. Tallis 
Court of Appeal for Saskatchewan 


Mr. Justice R.J. Carr 
Family Division 
Court of Queen’s Bench for Manitoba 


Madam Justice Ginette Piché 
Superior Court of Quebec 


Mr. Justice J.D. Bracco 
Court of Appeal of Alberta 


Mr. Justice Robert Lesage 
Superior Court of Quebec 


Mr. Justice W.T. Oppal 
Supreme Court of British Columbia 


Mr. Justice André Brossard 
Superior Court of Quebec 


Professor W.H. Charles 
Faculty of Law, Dalhousie University 


Mr. Justice P.A. Michaud 
Superior Court of Quebec 


Mr. Justice W.T. Oppal 
Supreme Court of British Columbia 
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Council is served by an executive secretary and two support staff. 


Spending for the fiscal year from April 1, 1988, to March 31, 1989, 
is set out in Table 4. 


Table 4. 1988-89 Budget of the Canadian Judicial Council 


L 


Salaries and benefits 


Transportation and 
communications 


Information 

Professional and special services 
Rentals 

Purchase, repair and upkeep 
Utilities, materials and supplies 


Construction and acquisition of 
machinery and equipment 


Other 


Internal expenditures 


TOTAL 


Main estimates Expenditures 
$141,000 $134,361.90 
32,000 27,134/12 
1,000 nil 
122,000 1175355186 
18,000 13705:93 
1,000 nil 
22,000 16,901.80 
25,000 24,923.47 
1,000 220.25 
10,000 6,479.14 
$373,000 
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Following is the text of Part II of the Judges Act, which governs the 
Canadian Judicial Council. It is taken from Chapter J-1 of the 
newly-published Revised Statutes of Canada, 1985. 


PART I] 
CANADIAN JUDICIAL COUNCIL 


Interpretation 


Definition of | 58. In this Part, “Minister” means the Minister of 
“Minister Justice of Canada. 


Constitution of the Council 


Council 59. (1) There is hereby established a Council, to be 
established known as the Canadian Judicial Council, consisting of 


(a) the Chief Justice of Canada, who shall be the 
chairman of the Council: 


(b) the chief justice and any senior associate chief 
justice and associate chief justice of each superior 
court or branch or division thereof; 


(c) subject to subsection (2), one of the senior judges, 
as defined in subsection 22(3), of the Supreme Court 

of the Yukon Territory and the Supreme Court of the 
Northwest Territories; 


(d) the chief judge and any associate chief judge of 
each county court or, where there is no such chief 
judge or associate chief judge, such judge as is named 
by the judges of that court to represent that court on 
the Council; and 


(e) the Chief Judge and Associate Chief Judge of the 
‘Tae Gourt-of Canada. 


Successive (2) The senior judges referred to in paragraph (1)(c) 
terms of shall succeed each other on the Council every two 
senior judges years 


Successor to (3) In the event of the death or resignation of a senior 

senior judge  judge referred to in paragraph (1)(c) during the term 
of that judge on the Council, the judge who succeeds 
that judge as senior judge of the same court shall 
become a member of the Council for the remainder of 


the term. 
Substitute (4) Each member of the Council may appoint a judge 
member of that member's court to be a substitute member of 


the Council and the substitute member shall act as a 
member of the Council during any period in which he 
is appointed to act, but the Chief Justice of Canada 
may, in lieu of appointing a member of the Supreme 
Court of Canada, appoint any former member of that 
Court to be a substitute member of the Council. R.S., 
CU s 30 RS € lo (2ndisupp:) e210; 1076-77; 

c. 25, ss. 15, 16; 1980-81-82-83, c. 158, s. 45. 


Objects of 60. (1) The objects of the Council are to promote ef fi- 

Council ciency and uniformity, and to improve the quality of 
judicial service, in superior and county courts and in 
the Tax Court of Canada. 


Powers of (2) In furtherance of its objects, the Council may 
Council 
(a) establish conferences of chief justices, associate 


chief justices, chief judges and associate chief judges; 


(b) establish seminars for the continuing education of 
judges; * 


(c) make the inquiries and the investigation of com- 
plaints or allegations described in section 63; and 


(d) make the inquiries described in section 69. R.S., 
CES 30> RiS., en i6(2nd supp), $10; 1974-75- 
76, c. 48, s. 17; 1976-77, c. 25, s. 15; 1980-81-82-83 
@,, ists}, S., 4S). 
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* The Council also, under subsection 41(1), designates certain meetings, 
conferences and seminars for which the expenses of federally-appointed 
judges can be paid. The text is as follows: 

41. (1) À judge of a superior or county court or of the Tax Court of 
Canada who attends a meeting, conference or seminar that is held for a 
purpose relating to the administration of justice, and whose attendance 
thereat in the capacity of a judge is required by law, or who, with the 
approval of the chief justice or chief judge of that court, attends any such 
meeting, conference or seminar that the judge in that capacity is expressly 
authorized by law to attend, is entitled to be paid, as a conference allow- 
ance, reasonable travel and other expenses actually incurred by him in so 
attending. 


Meetings of 
Council 


Work of 
Council 


By-laws 


Employment 
of counsel 
and assistants 


Inquiries 


Investigations 


Inquiry 
Committee 


61. (1) The Council shall meet at least once a year. 


(2) Subject to this Act, the work of the Council shall 
be carried on in such manner as the Council may 
direct. 


(3) The Council may make by-laws 
(a) respecting the calling of meetings of the Council; 


(b) respecting the conduct of business at meetings 

of the Council, including the fixing of quorums for 
such meetings, the establishment of committees of the 
Council and the delegation of duties to any such 
committees; and 


(c) respecting the conduct of inquiries and investiga- 
tions described in section 63. R.S., c. J-1, s. 30; R.S., 
ec le@nd Supp), 5.10 1976-77, 256. 15. 


62. The Council may engage the services of such per- 
sons as it deems necessary for carrying out its objects 
and duties, and also the services of counsel to aid and 
assist the Council in the conduct of any inquiry or 
investigation described in section 63. R.S., c. 16(2nd 
Supp.), s. 10; 1976-77, c. 25, ss. 15, 16; 1980-81-82- 
SOC eA Selo; 


Inquiries concerning Judges 


63. (1) The Council shall, at the request of the 
Minister or the attorney general of a province, com- 
mence an inquiry as to whether a judge of a superior 
or county court or of the Tax Court of Canada should 
be removed from office for any of the reasons set out 
in paragraphs 65(2)(a) to (d). 


(2) The Council may investigate any complaint or 
allegation made in respect of a judge of a superior or 
county court or of the Tax Court of Canada. 


(3) The Council may, for the purpose of conducting 
an inquiry or investigation under this section, desig- 
nate one or more of its members who, together with 
such members, if any, of the bar of a province, 
having at least ten years standing, as may be desig- 
nated by the Minister, shall constitute an Inquiry 
Committee. 


Powers of 
Council or 
Inquiry 

Committee 


Prohibition of 
information 
relating to 
inquiry, etc. 


Inquiries may 
be public or 
private 


Notice of 
hearing 


Report of 
Council 


(4) The Council or an Inquiry Committee in making 
an inquiry or investigation under this section shall be 
deemed to be a superior court and shall have 


(a) power to summon before it any person or witness 
and to require him to give evidence on oath, orally or 
in writing or on solemn affirmation if the person or 
witness is entitled to affirm in civil matters, and to 
produce such documents and evidence as it deems 
requisite to the full investigation of the matter into 
which it is inquiring; and 


(b) the same power to enforce the attendance of any 
person or witness and to compel the person or witness 
to give evidence as is vested in any superior court of 
the province in which the inquiry or investigation is 
being conducted. 


(5) The Council may prohibit the publication of any 

information or documents placed before it in connec- 
tion with, or arising out of, an inquiry or investiga- 

tion under this section when it is of the opinion that 

the publication is not in the public interest. 


(6) An inquiry or investigation under this section may 
be held in public or in private, unless the Minister 
requires that it be held in public. R.S., c. J-1, s. 31; 
RS, ¢. 16(2nd Supp:),s, 10; 1976-777. 25,5, 15; 
1980-81-82-83, c. 158, s. 46. 


64. A judge in respect of whom an inquiry or investi- 
gation under section 63 is to be made shall be given 
reasonable notice of the subject-matter of the inquiry 
or investigation and of the time and place of any 
hearing thereof and shall be afforded an opportunity, 
in person or by counsel, of being heard at the hear- 
ing, of cross-examining witnesses and of adducing 
evidence on his own behalf. R.S., c. J-1, s. 31; R.S., 
€.-16(2nd Supp s),64.10; 1976-77, cx 25s: 15. 


Report and Recommendations 


65. (1) After an inquiry or investigation under sec- 
tion 63 has been completed, the Council shall report 
its conclusions and submit the record of the inquiry 
or investigation to the Minister. 
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(2) Where, in the opinion of the Council, the judge in 
respect of whom an inquiry or investigation has been 
made has become incapacitated or disabled from the 
due execution of the office of judge by reason of 


(a) age or infirmity, 
(b) 
(c) having failed in the due execution of that office, or 
d) 


(d) having been placed, by his conduct or otherwise, 
in a position incompatible with the due execution of 
that office, 


having been guilty of misconduct, 


the Council, in its report to the Minister under sub- 
section (1), may recommend that the judge be removed 
from office and cease to be paid any further salary. 
henomCmlalasa oe RS 6. lo 2ndSupp) Ss, 1041976 
Vile CR OPES el... 


Effect of Inquiry 


66. (1) A judge who is found by the Governor in 
Council, on report made to the Minister by the Coun- 
cil, to have become incapacitated or disabled from the 
due execution of the office of judge shall, notwith- 
standing anything in this Act except subsection (2), 
cease to be paid or to receive or to be entitled to 
receive any further salary if the Council so 
recommends. 


(2) The Governor in Council may grant leave of 
absence to any judge found, pursuant to subsection 
65(2), to be incapacitated or disabled, for such period 
as the Governor in Council, in view of all the cir- 
cumstances of the case, may consider just or appro- 
priate, and if leave of absence is granted the salary of 
the judge shall continue to be paid during the period 
of leave of absence so granted. 


(3) The Governor in Council may grant to any judge 
found, pursuant to subsection (1), to be incapacitated 
or disabled, if that judge resigns his office, the 
annuity that the Governor in Council might have 
granted the judge if he had resigned at the time when 
the finding was made by the Governor in Council. 
RS Mes ocr Reo. Cc. 1e(2nd Supp, ),.s; 10;,,1976- 
Pd Cote ST ALO: 
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67. The Governor in Council may, by order, after the 
receipt of a report described in subsection 65(1), 


(a) on the recommendation of the Minister, remove a 
judge of a county court from office; and 


(b) on address of the Senate and House of Commons, 
remove a judge of the Tax Court of Canada from 
office. R.S., c. 16(2nd Supp.), s. 10; 1976-77, c. 25, 
s. 15; 1980-81-82-83, c. 158, s. 47. 


Report to Parliament 


68. Any order of the Governor in Council made pur- 
suant to section 67 and all reports and evidence relat- 
ing thereto shall be laid before Parliament within 
fifteen days after that order is made, or, if Parliament 
is not then sitting, on any of the first fifteen days next 
thereafter that either House of Parliament is sitting. 
R.S., c. 16 2nd Supp.), s: 10; 1976-77, c. 25,-s. 1s. 


Inquiries concerning Other Persons 


69. (1) The Council shall, at the request of the 

Minister, commence an inquiry to establish whether a 
person appointed pursuant to an enactment of Parlia- 
ment to hold office during good behaviour other than 


(a) a judge of a superior or county court or of the Tax 
Court of Canada, or 


(b) a person to whom section 48 of the Parliament of 
Canada Act applies, 


should be removed from office for any of the reasons 
set out in paragraphs 65(2)(a) to (d). 


(2) Subsections 63(3) to (6), sections 64 and 65 and 
subsections 66(1) and (2) apply, with such modifica- 
tions as the circumstances require, to inquiries under 
this section. 


Removal from 
office 


Orders and 
reports to be 
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Parliament 


Powers, 
rights or 
duties not 
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(3) The Governor in Council may, on the recom- 
mendation of the Minister, after receipt of a report 
described in subsection 65(1) in relation to an inquiry 
under this section in connection with a person who may 
be removed from office by the Governor in Council 
other than on an address of the Senate or House of 
Commons or on a joint address of the Senate and 
House of Commons, by order, remove the person 
from office. 1974-75-76, c. 48, s. 18: 1976-77, c. 25, 

s. 15; 1980-81-82-83, c. 158, s. 48. 


Report to Parliament 


70. Any order of the Governor in Council made pur- 
suant to subsection 69(3) and all reports and evidence 
relating thereto shall be laid before Parliament within 
fifteen days after that order is made or, if Parliament 
is not then sitting, on any of the first fifteen days next 
thereafter that either House of Parliament is sitting. 
1974-75-76, c. 48, s. 18; 1976-77, c. 25, s. 15. 


Removal by Parliament or Governor in Council 


71. Nothing in, or done or omitted to be done under 
the authority of, any of sections 63 to 70 affects any 
power, right or duty of the House of Commons, the 
Senate or the Governor in Council in relation to the 
removal from office of a judge or any other person in 
relation to whom an inquiry may be conducted under 
any of those sections. 1974-75-76, c. 48, s. 18; 1976-77, 
Cie ons US; 
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PREFACE 


11 his is the last time an annual 
report of the Canadian Judicial 
Council will bear my signature. 
I will cease to be chairman of the 
Gomme upon my retirement as Chief 
Justice of Canada on June 30, 1990. 


The six years since I became chair- 
man have seen important develop- 
ments in fulfilment of the Council's 
mandate. 


One is the publication of annual 
reports. These have proved to be an 
important step towards the goal I 
stated when the Council began mak- 
ing them available to the public — to 
shed more light on the issues that 
confront judges, thus helping Canadi- 
ans to know their judiciary better. 


In the field of continuing education 
for judges, two long-standing Council 
goals have been reached — establish- 
ment of the Canadian Judicial Centre 
and of the National Judicial Study 
Leave Fellowships Program. The 
Council has also launched the Judges 
Computer Advisory Committee, 
which is helping smooth the entry of 
the Canadian judiciary into the com- 
puter age. 


A continuing increase in the number 
of complaints put before us is also 
noteworthy. I do not regard this as 
bad news, because I do not believe it 
reflects a deterioration in the quality 
of judges. I believe the increase 
results, rather, from growing aware- 
ness of the justice system. Like other 
public institutions, the judiciary bene- 
fits in the long run from close scrutiny 
by the public it serves. 


The Council has made important 
advances in policy. In 1989-90, for 
example, it distributed a very useful 
paper on contempt of court. This will 
help ensure careful and reasoned use 
of the contempt power by judges 
across Canada. We have also taken 
some preliminary steps towards a 
"Statement of Practical Ethics" for 
judges. 


With respect to judicial salaries — 

a matter beyond the Council's control 
— we are unfortunately still in essen- 
tially the same position as we were in 
1984. Despite repeated recommenda- 
tions by independent commissions, as 
well as by the Council and the Cana- 
dian Judges Conference, successive 
governments have not maintained 
judicial salaries at traditional levels. 


The developments of the past six 
years are not, of course, my personal 
achievement; they are the result of 
teamwork. In closing, I want to 
acknowledge the dedication and hard 
work of my colleagues on the Council 
and to tell them publicly that I will 
continue to cherish their friendship. 


ho. 


Brian Dickson, P.C., C.J.C. 
Chairman 
Canadian Judicial Council 
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L CANADIAN JUDICIAL COUNCIL 


Members of the Council, 1989 Annual Meeting 


he Canadian Judicial Council has 

a mandate under the Judges Act 

"to promote efficiency and uni- 

formity, and to improve the qual- 
ity of judicial service, in superior and 
county courts and in the Tax Court of 
Canada." * 


With the Chief Justice of Canada as 
chairman, the Council is composed of 
the chief justices, associate chief jus- 
tices, chief judges and associate chief 
judges of all courts whose members 
are appointed by the Government of 
Canada. (The senior judges of the 
Supreme Court of the Yukon Territo- 
ry and the Supreme Court of the 
Northwest Territories share a seat, 
serving alternate two-year terms.) A 
complete list of members can be 
found in Appendix A. 


* Subsection 60(1). 


To fulfill its mandate, the Council: 


¢ arranges for the continuing educa- 
tion of judges (see chapter 2 of this 
report); 


¢ deals with complaints against 
federally-appointed judges 
(chapter 3); 


e provides a forum for developing 
consensus among its members, as 
the heads of the higher courts, on 
matters of direct interest to the 
judiciary (chapter 4); and 


e makes representations to the 
Government with respect to judi- 
cial salaries and benefits 
(chapter 5). 


Much of the Council's routine work is 
carried out by committees. They are 
listed in Appendix B, with the names 


of members as of March 31, 1990, the 
end of the fiscal year covered by this 
report. 


The full Council meets twice a year. 
In the year under review, it met in 
Ottawa on April 7, 1989, and in Char- 
lottetown on September 26, 1989. 
Committees meet as required 
throughout the year. 


Budgetary and staffing information is 
set out in Appendix E. 


During 1989-90, the Council revised 
its by-laws. There were no important 
changes in substance; it was a matter 
of consolidation and re-wording for 
greater clarity. The text of the new 
by-laws is printed as Appendix F 
Because the by-laws refer to Part II of 
the Judges Act, which establishes the 
Council, this part is printed as 
Appendix G for easy reference. 
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* nsuring that judges have oppor- 
: tunities to continue their educa- 
tion is among the most important 
+ responsibilities of the Canadian 
Judicial Council. 


Under paragraph 60(2)(b) of the 
Judges Act, the Council organizes 
seminars of its own for judges, and it 
instructs and works with the Canadi- 
an Institute for the Administration of 
Justice in providing annual seminars 
on judgment writing and for new 
federally-appointed judges. 


The Council also authorizes the 
payment under subsection 41(1) 

of expenses incurred by judges 
who attend certain other meetings, 
conferences and seminars. 


In these two roles, the Council 
works through its Judicial Education 
Committee. The Executive Director 
of the Canadian Judicial Centre has 
become an ex officio member of this 
Committee. 


The Council also recommends judges 
for the new National Judicial Leave 
Fellowships. Applications are first 
screened by the Study Leave Selec- 
tion Committee, which includes 
representatives of the Council of 
Canadian Law Deans and the Cana- 
dian Judicial Centre. 


Another special committee spon- 
sored by the Council is helping 
judges come to terms with computer 
technology. 
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Council Seminars 


n 1989-90, the Council again 

staged two seminars — one for 

judges of superior courts and one 

for judges of county and district 
courts. Offered regularly since the 
early 1970s, these seminars are 
designed to give judges an opportu- 
nity to learn, in small-group 
discussions, from their colleagues 
and academic specialists about the 
latest developments in substantive 
and procedural law. 


Details on the County and District 
Courts Judges Seminar, attended by 
57 judges (in addition to organizers 
and discussion leaders) in Digby, 
NS. in July, 1989, can be found in 
Appendix C. Appendix D provides 
details on the Superior Court Judges 
Seminar, which was attended by 68 
judges (in addition to organizers and 
discussion leaders) in Calgary in 
August, 1989. 


Sessions on gender-related issues 
were held for the first time at both 
seminars. These issues continue to 
provoke controversy, and the Council 
intends to make consideration of 
them a regular feature of its seminars. 
Indeed, while participants have a 
choice among most topics, all will 
attend a half-day session on gender- 
related issues at the 1990 seminar. 


As in years past, judges from the 
United States and the United King- 
dom, both countries with which 
Canada shares its legal tradition, 
were invited to the seminars, to 
bring a wider perspective to the 
discussions. 


His Honour Robert J. Steigmann of 
the Sixth Judicial Circuit of Illinois 
attended the County and District 
Courts Seminar. Ill-health unfortu- 
nately obliged the Honourable David 
Williams of the Cardiff and Swansea 
Crown Courts in South Wales to can- 
cel his participation at the last 
minute, too late to permit the invita- 
tion of a substitute. 


Participating in the Superior Court 
Seminar were the Right Honourable 
Sir Peter Taylor of the Royal Courts of 
Justice in England and His Honour 
Prentice Marshall of the District 
Court in Chicago. 


Both Judge Steigmann and Lord Jus- 
tice Taylor (as well as Judge Williams) 
had been at the same seminars the 
year before. 


By tradition, a member of the 
Supreme Court of Canada also 
attends each Superior Court Seminar. 
In 1989, the Council was pleased to 
welcome Mr. Justice John Sopinka. 


This was the last year when separate 
seminars were held for judges of 
superior courts and judges of county 
and district courts. In 1990-91, the 
two are being merged. With the 
imminent integration of the District 
Court of Ontario and the County 
Courts of British Columbia into the 
superior courts of their respective 
provinces, Nova Scotia will be the 
only province with a county court. 


A quota of 100 participants was set 
for the 1990 seminar, scheduled for 
July 29 to August 2 in Charlottetown. 


Canadian Judicial 
Centre Courses 


notable feature of the 1989-90 
education program is the role 
assumed by the new Canadian 
Judicial Centre. Jointly financed 

by the federal and provincial govern- 
ments, the Centre is an independent, 
non-profit organization with a man- 
date to design and coordinate educa- 
tional services for both federally- and 
provincially-appointed judges. 


The Centre started offering courses in 
1989, and the Council designated sev- 
eral for the purposes of subsection 
41(1), as follows: 


¢ a total of 10 courses by March 31, 
1991, on the use of computers, 
at various locations across the 


country; 


e three courses on Current Criminal 
Procedure and Evidence, in 
Ottawa and elsewhere between 
October, 1989, and June 30, 1990 
(up to 40 judges); 


¢ a workshop on Caseflow Manage- 
ment, Ottawa in January, 1990 
(up to 12 judges); 


*_a course on Conduct of a Complex 
Trial, Toronto in October, 1990 
(up to 12 judges); 


* up to four seminars in 1989-90 and 
four more in 1990-91 on Early 
Orientation of New Judges, timing 
and location as required (all new 
judges). 


The Centre's two-day orientation pro- 
gram for new judges complements 
the week-long seminar offered to 
new judges every winter, sponsored 
by the Council and organized by the 
Canadian Institute for the Adminis- 
tration of Justice (CIAJ). Spaced 
throughout the year, the Centre's 
seminars give new judges an early 
opportunity to discuss the transition 
from bar to bench. 


On contract to the Council, the Centre 
also provides new judges immediate- 
ly upon their appointment with the 
materials prepared for the preceding 
CIAJ seminar for new judges. 


Other Conferences 
and Seminars 


part from its own two seminars 
and the programs of the Canadi- 
__an Judicial Centre already listed, 
- the Council designated five 
major events in 1989-90 for the pur- 
poses of subsection 41(1), as follows: 


+ the Senior Appellate Judges Semi- 
nar offered by the New York Uni- 
versity School of Law, July 10-18, 
1989. In accordance with past prac- 
tice, two federally-appointed 
judges were authorized to attend 
this highly-regarded seminar; 


e_a conference on Discrimination in 
the Law and in the Administration 
of Justice, sponsored by the CIAJ, 
Kananaskis, Alberta, October 
11-14, 1989; 
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e the Cambridge Lectures, spon- 
sored by the Canadian Institute for 
Advanced Legal Studies, July 9-19, 
1989. Sixty-two judges (including 
five organizers) were authorized to 
attend; 


e the annual Judgment-writing 
Seminar arranged by the CIAJ, 
Toronto, July 10-15, 1989. Sixty- 
two judges were authorized 
to attend; 


e the annual Seminar for Newly- 
appointed Judges, sponsored by 
the Council and organized by 
the CIAJ, Ste. Adèle, Quebec, 
February 25 to March 2, 1990. 


National Judicial Study Leave 
Fellowships 


[IT he National Judicial Study Leave 
Fellowships Program was 
launched in 1989-90. Fellowships 
allow selected senior judges to 

spend six months at the faculty of 

law at a Canadian university for 
research, study and sometimes teach- 
ing. The exact program of each fel- 
lowship is tailored to the interests 
and experience of the judge and the 
needs of the host law school. 
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To qualify, judges must have 10 years 
on the bench and be recommended 
by their chief justices or chief judges. 
Supernumerary judges and judges 
eligible to become supernumerary or 
due to retire within two years are not 
considered for fellowships. 


For those judges accepted for a 
fellowship, the Council seeks the 
approval for leave of absence 
required by section 54 of the 
Judges Act. 


The two judges who completed fel- 
lowships during 1989-90 reported 
very different experiences. Mr. Justice 
Roger Kerans of the Alberta Court of 
Appeal had extensive contact with 
students and faculty, both in the 
classroom and informally, during his 
time at the University of Victoria Law 
School. He gave prepared classes in a 
variety of subjects at the University of 
British Columbia as well as in Victo- 
ria and also gave faculty seminars at 
both universities on the internal oper- 
ating procedures of provincial appeal 
courts. 


The opposite experience was report- 
ed by Mr. Justice Amédée Monet of 
the Quebec Court of Appeal. During 
his six months at the Faculty of Law 
at McGill University, he had little 
direct contact with students, but he 
was pleased with the opportunity he 
had to participate in research with 
members of the faculty who are 
preparing a dictionary of Quebec 
private law. 


Mr. Justice Kerans and Mr. Justice 
Monet were both enthusiastic about 
their experience with the fellowship 


program. 


Some suggestions they made for 
improving the program will be con- 
sidered after the Council has had 
reports from the six judges whose 
fellowships began January 1, 1990. 


The six chosen for the second period 
January 1 to June 30, 1990), with 
their courts, the universities they are 
attending and the program they have 
set for themselves are as follows: 


e Mr. Justice John Bouck of 
the Supreme Court of British 
Columbia, at the University of 
Victoria, studying matters relating 
to civil jury trials and jury pro- 
cedures in the United States; 


e Mr. Justice Jacques Dufour of 
the Superior Court of Quebec, at 
Université Laval, studying human 
rights; 


+ Mr. Justice Dennis O'Leary of the 
Ontario High Court, at Osgoode 
Hall Law School, studying the 
length of trials, the cost of liti- 
gation and the performance of 
counsel; 


e Mr. Justice Thomas Zuber of the 
Ontario Court of Appeal, at the 
University of Windsor, studying 
the development of the Canadian 
Charter of Rights and Freedoms as it 
affects criminal law; 


+ Judge Roger Salhany of the 
Ontario District Court, at the Uni- 
versity of Western Ontario, to start 
work on a book for judges on ev- 
idence; and 


+ Judge Peter van der Hoop of 
the County Courts of British 
Columbia, at the University of 
British Columbia, preparing a 
chambers handbook for bench 
and bar. 


Before the end of 1989-90, judges 
were also selected for fellowships in 
the third term, July 1 to December 
3141990) 


e Chief Justice Edward D. Bayda, 
Chief Justice of Saskatchewan, at 
Osgoode Hall Law School, to 
study Canadian constitutional law: 
the Canadian Charter of Rights and 
Freedoms and how it impacts upon 
criminal law; 


e Mr. Justice Marcel Nichols of the 
Quebec Court of Appeal, at the 
University of British Columbia, to 
study computer applications in the 
field of law; and 


e Mr. Justice Paul Reeves of the 
Superior Court of Quebec, at the 
Université de Montréal, to study 
contempt of court and other 
topics. 


Judges Computer Advisory 
Committee 


n 1989-90, the Judges Computer 

Advisory Committee produced 

three more issues of Computer 

News for Judges. Now in its sec- 
ond year, this newsletter has proved 
to be popular with federally-appoint- 
ed judges; more than half of them 
subscribe — in round numbers, 450 
out of 850. 


Computer News is aimed above all at 
providing practical advice to judges 
who use computers and those think- 
ing of doing so. There are frequent 
reviews of software packages that 
judges may find useful. For example, 
Mr. Justice John Bouck of the Sup- 
reme Court of British Columbia 
wrote about style-checker programs, 
and Mr. Justice Roger Kerans of the 
Alberta Court of Appeal and Profes- 
sor Robert Franson both wrote about 
notebook programs. 


There were also stories on the 
advance of computerization — 
notably at the Supreme Court of 
Canada and the Office of the Com- 
missioner for Federal Judicial Affairs. 


! nder section 99 of the Constitu- 
tion Act, 1867, federally-appoin- 
ted judges can be removed from 
office only by the Governor 

General, acting on a resolution of the 
Senate and the House of Commons. 


Subsection 65(2) of the Judges Act 
provides that the Canadian Judicial 
Council, after an inquiry or an inves- 
tigation, can recommend the removal 
of a judge who "has become incapaci- 
tated or disabled from the due execu- 
tion of the office" for any of four 
reasons set out there, as follows: 


(a) age or infirmity, 

(b) having been guilty 
of misconduct, 

(c) having failed in the due execu- 
tion of that office, or 

(d) having been placed, by his 
conduct or otherwise, in a 
position incompatible with the 
due execution of that office. 


Role of the Council 


‘ ections 63 to 65 of the Judges 

Act spell out the role of the 

Council. It is to look into com- 

plaints and allegations about 
federally-appointed judges and, 
when appropriate, to recommend 
removal of a judge from office. When 
the federal Minister of Justice or the 
attorney general of a province in- 
vokes subsection 63(1), the Council is 
required to "commence an inquiry." 
In other cases, governed by subsec- 
tion 63(2), the Council has discretion 
whether or not to carry out a formal 
investigation. 


OME ALN TS 


There is a good deal of misunder- 
standing about the role of the Coun- 
cil. The Council is not, as many 
complainants seem to suppose, a 
court of appeal; it does not have a 
mandate to second-guess judges on 
particular decisions. When someone 
believes that a judge has reached the 
wrong decision, the proper recourse 
is an appeal to a higher court. The 
Council can investigate only when it 
is presented with an allegation that a 
federally-appointed judge is not fit to 
serve on the bench. 


In other words, judicial errors are the 
business of the appeal courts. The 
Council's concern is limited to mis- 
conduct and other matters so grave 
that they may call for removal of a 
judge from office. 


There has also been uncertainty about 
the extent of the Council's power to 
take action short of recommending 
dismissal — to reprimand or admon- 
ish judges. The plain words of the 
Judges Act do not give the Council 
any independent disciplinary pow- 
ers. Such powers would imply that 
the Council has a supervisory role 
with respect to judges, and this is not 
the case; the Council is in no sense 
the "employer" or the "agent of the 
employer" of judges. 


However, in advising complainants 
of their conclusions, the Council's 
Judicial Conduct Committee and its 
Chairman accept a duty to explain 
their thinking. In this context, they 
sometimes express disapproval or 
criticism of the behaviour that pro- 
voked the complaint. 


When that happens, the judge is 
advised and thus becomes aware of 
how the behaviour appears in the 
eyes of fellow judges. 


The 1989-90 Complaints 


he number of complaint files 

opened continued to rise in 1989- 

90 (Table 1). The case-load rose 

by 50 per cent in the two years 
between 1987-88 and 1989-90. The 
number of cases carried forward to 
1990-91 is up sharply in percentage 
terms from the level in the two previ- 
ous years. But the absolute number is 
not high (14). There were nearly as 
many cases open at the beginning of 
1987-88 (12). 


There is no obvious reason for the 
growth in the number of complaints, 
except, perhaps, that the Council is 


Table 1. Complaints against Judges 


received open as total closed carried 
the year case-load into the 
began next year 
1987-88 47 12 oe) 52 4 
1988-89 71 7 78 70 8 
1989-90 83 8 91 77 14 


becoming better known to the public. 
Indeed, it may be that the public is 
more aware of the entire justice sys- 
tem as a result of the profound 
impact that court decisions based on 
the Canadian Charter of Rights and 
Freedoms are having on the quality of 
Canadian life. 


One complaint led to the creation of 
a formal inquiry committee under 
subsection 63(1) of the Judges Act. 
This was the complaint, initiated by 
the Honourable Thomas McInnis, 
Attorney General of Nova Scotia, 
arising out of the Report of the Royal 
Commission on the Donald Marshall Jr. 
Prosecution. 


As noted earlier in this chapter, the 
establishment of a formal inquiry 
committee is mandatory when an 
attorney general invokes subsection 
63(1). This is the first time a provin- 
cial attorney general has done so 
since the Council was created 

m 1971: 


The Attorney General of Nova Scotia 
asked for the inquiry to determine 


whether, based upon the conduct 
which has been examined by the 
Royal Commission . . . and com- 
mented upon in its report, the 
Honourable Ian M. MacKeigan 
(formerly Chief Justice and now a 
supernumerary judge), the Hon- 
ourable Gordon L.S. Hart (super- 
numerary judge), the Honourable 
Malachi C. Jones, the Honourable 
Angus L. Macdonald, and the 
Honourable Leonard L. Pace, or 
any of them, should be removed 
from office for any of the reasons 
set out in paragraphs 65(2)(a) to (d) 
of the Judges Act. 


The reasons referred to in paragraphs 
65(2)(a) to (d) are those quoted in the 
first page of this chapter. 


In February, 1990, the Council 
designated the Honourable Allan 
McEachern, Chief Justice of British 
Columbia, as chairman of the inquiry 
committee. Other members designat- 
ed by the Council are the Honourable 
James H. Laycraft, Chief Justice of 
Alberta, and the Honourable Guy A. 
Richard, Chief Justice of the Court of 
Queen's Bench of New Brunswick 
and chairman of the Council's Judi- 
cial Conduct Committee. Two further 
members were named to the commit- 
tee by the Minister of Justice, using 
her powers under subsection 63(3) of 
the Judges Act. They are Rosalie Abel- 
la, chair of the Ontario Law Reform 
Commission, and Montreal lawyer 
Daniel Bellemare. 


In addition to the complaints record- 
ed in Table 1, the Council's Executive 
Secretary responded to many letters 
dealing with "the system" in general, 
the conduct of provincially-appointed 
judges and other matters for which 


no complaint files were opened 
because there were no allegations 
against identifiable federally- 
appointed judges. 


Complaints Closed 


» | ost complaints are dealt with by 
the Chairman of the Judicial 
~ Conduct Committee without ref- 
erence to the full Committee 
(Table 2). 


In about two-thirds of the 71 files the 
Chairman closed in 1989-90, it was 
immediately obvious that the only 
possible recourse was appeal to a 
higher court, and the complainants 
were so advised. Among other rea- 
sons for the disposal of complaints by 
the Chairman alone are that the com- 
plaint was not supported by the facts 
or there was no specific allegation. 


Table 2. Complaints Closed in 1989-90 


by the Judicial by the Chairman Total 

Conduct Committee | of the Committee 
after response 6 22 28 
from the judge 

| 
without response | 0 49 49 
from the judge* 
Total 6 71 77 
* As a matter of respecting fundamental justice, the judge is always given an opportunity to respond when the matter is grave 

or difficult enough to merit the attention of the full Committee. This is not always necessary in complaints dealt with by the 


Chairman alone. 


RT 1989-1990 


SECC CHORES EERE OEE HERES ES HHEOS 


The Council's general policy is not to 
reveal the details of specific com- 
plaints to anyone other than the par- 
ties concerned, nor to reveal the 
details of complaints in terms that 
might identify the parties, even when 
they have been named in news 
reports. However: 


+ brief case histories are included in 
annual reports, to give some idea 
of the nature of complaints and 
how they are dealt with. In the 
remainder of this chapter there are 
case histories of all six complaints 
dealt with by the full Committee 
and of a selection of cases dealt 
with by its Chairman; and 


e three 1989-90 decisions were made 
public in terms that revealed the 
names of the judges concerned. In 
two cases — those of Madame Jus- 
tice Bertha Wilson of the Supreme 
Court of Canada and Mr. Justice 
John Scollin of the Manitoba Court 
of Queen's Bench — the Council's 
Executive Secretary was autho- 
rized to reveal the decision in 
response to media inquiries. In the 
third case, that of Judge Peter 
van der Hoop of the County 
Courts of British Columbia, the 
Council made a public statement 
(February 15, 1990) announcing its 
decision. These complaints had 
received wide publicity, and the 
Council took the unusual step 
of making public its decisions to 
allay public concern. All three 
cases are briefly discussed later in 
this chapter. 


Complaints Dealt with by 
the Committee 


he Chairman refers complaints to 
the full Committee when they 
__ raise issues of particular gravity 
or difficulty. 


Acts of a Judge before Appointment 
to the Bench: A complaint was 
lodged against a judge whose law 
firm, before his appointment to the 
bench, paid commissions to a credit 
union manager who referred work to 
it. The credit union manager was con- 
victed of accepting secret commis- 
sions. 


Although they successfully prosecut- 
ed the credit union manager, provin- 
cial law enforcement officials decided 
not to charge the judge and his for- 
mer law partners. The judge and his 
former partners had reason to believe 
that the board of the credit union 
knew about the commissions; as they 
did not know the commissions were 
"secret," they could not form a crimi- 
nal intent to pay "secret" commis- 
sions. 


The Committee deferred its decision 
on this complaint pending a Supreme 
Court of Canada decision whether 
the provincial law society had juris- 
diction to deal with complaints 
against this judge with reference to 
events that occurred before his ap- 
pointment to the bench. The decision, 
delivered April 27, 1989, was that the 
law society's jurisdiction was limited 
to current members. 


An informal investigation was con- 
ducted by a former member of the 
Canadian Judicial Council, now a 
supernumerary judge in another 
province. 


The Committee concluded, on the 
basis of the informal investigation, 
that no formal investigation was war- 
ranted. 


Incident that Led to Police Inquiry: 
The Honourable James C. McCrae, 
Attorney General of Manitoba, asked 
the Council to review the conduct of 
a judge, Mr. Justice John Scollin of the 
Manitoba Court of Queen's Bench, in 
an incident that led to a police inves- 
tigation. No charges were laid. The 
Attorney General did not invoke the 
provisions of subsection 63(1), which 
would have made a formal inquiry 
automatic. 


In his response to the Committee, 
Mr. Justice Scollin gave assurances 
that the circumstances would not 
be repeated. 


Taking into account Mr. Justice 
Scollin's excellent record over a peri- 
od of nearly 40 years as a lawyer and 
on the bench, the Committee con- 
cluded that although the incident was 
"regrettable," no further action was 
required. 


Business and Personal Relations: 
A number of allegations were made 
about the business and personal 
affairs of a judge. 


With respect to the business affairs, 
the Committee was informed that: 


°_ina dispute over the ownership of 
a piece of property, the judge did 
not intend to pursue his claim 
against the complainant; 


+ letters and telephone calls by the 
judge to the complainant were for 
the purpose of discussing the 
property, not intimidation or 
harassment; and 


e upon his appointment to the 
bench, the judge transferred his 
half ownership in a restaurant 
business to his wife and, therefore, 
was not, as alleged, in violation of 
section 55 of the Judges Act, which 
forbids federally-appointed judges 
to engage in business. 


This information was communicated 
in September, 1989, to the com- 
plainant, who was advised that 
"unless you are able to provide addi- 
tional information on the business 
issue, the Committee intends to close 
its file in this matter." There was no 
reply, and the file was accordingly 
closed. 


As far as the personal relationship 
was concerned, the Committee took 
the position that this was a private 
matter between the judge and the 
complainant "as free and private 
citizens." 


Abortion: A judge who dealt with an 
abortion injunction was alleged to 
have let his religious views interfere 
with his ability to administer justice 
fairly. Four letters of complaint were 
received. In accordance with usual 
practice, they were merged in a single 
complaint file. 


The Committee rejected the com- 
plaint on the grounds that the Coun- 
cil has no mandate to review, 
comment on or correct decisions of 
judges. The judge's decision in this 
case could be taken to an appeal 
court. 


A subsequent request that the file be 
reopened was also rejected. While the 
judge's decision was, in fact, over- 
turned on appeal, the Committee not- 
ed that at the time of the decision, 
before a definitive ruling by the 
Supreme Court of Canada, there was 
considerable debate with respect to 
the law on abortion. The Committee 
saw nothing to indicate that the judge 
had "merely applied biased or per- 
sonal views to the case before him." 


Abortion: This complaint was direct- 
ed at two judges hearing applications 
for abortion injunctions. It raised the 
same issues as the preceding com- 
plaint and was dealt with in the same 
way. 


Unfortunate Choice of Words: In a 
sentencing decision, Judge Peter van 
der Hoop of the County Courts of 
British Columbia used the words 
"sexually aggressive” with reference 
to the actions of the victim, a three- 
year-old girl. Judge van der Hoop 
had found the accused guilty of sexu- 
al interference with the girl. 


More than 125 letters and more than 
200 pages of signed petitions were 
sent to the Council in complaint. 


After reviewing the record, the Com- 
mittee concluded that the judge's 
intent had been misunderstood. As 
the B.C. Court of Appeal pointed out 
in upholding the sentence, Judge van 
der Hoop used these words to 
describe evidence presented to him. 
But, in the words of the Court of 
Appeal, he "expressly rejected the 
suggestion that anything in the con- 
duct of the little girl could constitute 
a defence to the charge against the 
accused." 


The Committee found that while 
Judge van der Hoop's choice of 
words was "unfortunate," a formal 
investigation was not warranted. 


Issues Raised by Complaints 


number of the issues raised by 

~ complaints deserve to be flagged 
for reflection by judges and the 
public. 


Sexual Offences: Gender-related 
issues generally are becoming more 
prominent. The wave of protest that 
broke over misunderstanding of 
Judge van der Hoop's comment is an 
illustration. Modern social values 
demand that judges be careful 

to preserve both the appearance and 
the reality of equal respect for women 
and men. 


nee neo REE URES ES EUS oeeeuessse 


One complaint dealt with in 1989-90 
concerned an offhand remark by a 
judge in a sexual assault trial. Notic- 
ing that the lawyer for the defence 
was handling the victim's clothing, 
which was entered as evidence, ina 
gingerly way, the judge had asked if 
he was afraid of "catching some- 
thing." In her complaint, the victim 
wrote that "I felt like I was being 
ridiculed by a man who was obvious- 
ly totally insensitive to my feelings." 


In his response, the judge acknowl- 
edged that the remark was, on reflec- 
tion, "completely inappropriate." He 
offered to make a public apology to 
the victim. 


Not everything that may seem insen- 
sitive actually is, however. In one 
case, four people complained that the 
judge allowed the proceedings to 
"tend to bring justice into disrepute." 
Among other things, they were con- 
cerned about the number of witness- 
es allowed to challenge the victim 
impact statement on behalf of the 
defendant. But this is a matter over 
which the court has little or no con- 
trol; it is a procedure provided by 
law. 


Ethnic Background: Judges also need 
to be careful to preserve the appear- 
ance as well as the reality of equal 
treatment of the people who come 
before them, regardless of ethnic ori- 
gin. One complainant alleged that he 
was the victim of discrimination 
because the judge had asked him 
about his country of origin. This issue 
was decided by a higher court which 
found that: 


Upon a fair reading of the whole 
of the evidence, the trial judge's 
questions of witnesses are clearly 
seen to have been asked in good 
faith, with a view to resolving 
legitimate trial issues. Those ques- 
tions were not reflective of bias or 
predisposition of any kind. 


Disability: In the same vein, one 
complaint highlights the importance 
of sensitivity to the needs of persons 
with disabilities. The complainant, 
who has difficulty expressing herself 
clearly because of a disability, com- 
plained about the attitude of the 
judge in a civil matter in which she 
was involved. The Chairman did not 
feel it was necessary to pursue the 
matter, in part because, whatever the 
judge's attitude, it did not prevent the 
judge finding for the complainant. 


Personal Relations with Lawyers: In 
a sexual assault case, the victim's dis- 
tress was compounded by her 
impression that "the judge and the 
defence lawyer were just the best of 
buddies." The judge and the lawyer 
had been classmates in law school 
and, although they had not been 
close since then, they knew each oth- 
er fairly well, and that may have been 
apparent from exchanges between 
bar and bench while the jury was out 
of the courtroom. 


There is often a good deal of banter in 
courtrooms. Judges need to be aware, 
as the judge against whom this com- 
plaint was made said in his response, 
that "people in [the victim's] position 
take a much different approach to 


these matters than do lawyers or 
judges" and "it is important to have 
the public perceive that they are 
properly receiving justice." 


The Judicial Process: Many com- 
plaints are misdirected; the com- 
plainant's real quarrel is with counsel 
or some other official. 


This was the case in a complaint 
against three appeal court judges. The 
complainant, who had won in the 
original trial and lost on the appeal, 
pointed out that some exhibits were 
missing when the appeal was heard. 
Indeed, this was known to counsel on 
both sides and was documented in 
the written material filed with the 
court before the appeal hearing 
began. It is up to counsel, not the 
judges, to determine what exhibits 
must be placed before a court. 


The complainant was advised to look 
to his counsel, to the office of the 
province's attorney general, whose 
officers had custody of the exhibits, 
or to the provincial law society if he 
wished to pursue the matter. 


Expression of Views by Judges: 
Two notable complaints involving 
public comments by judges were 
dealt with in 1989-90. 


One was filed by REAL Women 
against Madame Justice Bertha 
Wilson of the Supreme Court of 
Canada. REAL Woman said that 
Madame Justice Wilson, in a public 
lecture at Osgoode Hall Law School, 
had "supported and endorsed the 
views of feminists, a special interest 
group," indicating "her inability, or 


alternately, her unwillingness to 
properly carry out her duties to 
impartially and objectively interpret 
the law." REAL Women called for her 
removal from the bench. 


The Chairman of the Committee 
found that there was no basis for a 
formal investigation that could lead 
to her removal. He concluded that the 
views expressed by Madame Justice 
Wilson about the need for reform in 
some areas of the law would not pre- 
vent her from fulfilling her duty to 
"impartially and objectively interpret" 
the law as it is. 


In the second case, two provincially- 
appointed judges complained when a 
newspaper article quoted a federally- 
appointed judge as saying that 
provincial court judges had been 
using paragraph 11(b) of the Canadian 
Charter of Rights and Freedoms to "pun- 
ish" the provincial government for 
not financing the court system more 
generously. This is the provision that 
guarantees the right to be tried within 
a reasonable time. Provincial court 
judges were alleged to be freeing 
accused persons because of excessive 
delays in bringing them to trial and 
tying their decisions to a backlog of 
cases caused by underfunding of the 
courts. 


Although he acknowledged in his 
response to the complaint that "I now 
regard some of my language as less 
than ideal," the judge who wrote the 
paper on which the newspaper article 
was based said his views had been 
misrepresented. He does not believe, 
he said, that provincial court judges 
are ruling on any basis other than the 
one they believe legally appropriate. 


His view, rather, is that many trial 
court judges generally, when applica- 
tions under paragraph 11(b) come 
before them, often take the opportu- 
nity "to express in strong terms their 
opinion concerning the adequacy of 
the facilities, and funding, and the 
government's attitude towards those 
problems." This, he believes, "con- 
tributes to the uncertainty as to the 
meaning of [paragraph] 11(b) because 
they leave largely unarticulated other 
factors relevant to the assessment of 
whether that right has been 
infringed." 


He cited a former president of the 
Provincial Judges Association and the 
counsel for the Association in support 
of his contention that the newspaper 
article did not accurately reflect what 
he said in his paper. 


Family Matters: As usual, family 
matters were the largest identifiable 
generator of complaints. Divorce, cus- 
tody and maintenance accounted for 
31 per cent of the cases closed in 
1989-90 (about the same proportion 
as in 1988-89 and 1987-88). The expla- 
nation for the large number of com- 
plaints in this area seems to be that 
family matters arouse deep feelings. 
In most cases the proper recourse for 
dissatisfied parties is to appeal to a 
higher court. 


In one case dealt with in 1989-90, the 
complainant felt he was challenged 
by the judge at a pre-trial conference 
in a way the other party was not. 


One matter in dispute was the com- 
plainant's request for the return of a 
cigarette lighter which had belonged 
to his father. The judge "almost 
ridiculed me on my request," the 
complainant wrote, "yet he supported 
completely my wife's request on many 
personal and non-personal items 
from my home" (emphasis in origi- 
nal). On this point, the judge 
explained that the lighter was not in 
the wife's possession but had been 
given to the couple's daughter by her 
paternal grandmother. 


The judge categorically denied threat- 
ening to ensure, if no settlement were 
reached at the conference, that the 
complainant would not under any 
circumstances be awarded costs: "I 
simply do not speak to members of 
the public in the manner attributed 

to me." 


The judge also pointed out that the 
complainant was represented at the 
conference "by an able, competent 
and experienced counsel who, I am 
sure, would have brought to my 
attention any irregularity during the 
course of my exhortations and 
attempts to settle the long-outstand- 
ing issues between the parties" with- 
out recourse to a full-blown trial. 


A copy of the judge's point-by-point 
response was provided to the com- 
plainant, to assist him to understand 
the reasons the judge acted as he did. 
The complainant was also advised 
that, although all property questions 
in dispute were settled, he could con- 
sider an appeal. 


111 he Canadian Judicial Council 
accepts a responsibility, as a 
forum of the country's most 
senior judges, to comment on 

issues of particular pertinence to the 

judiciary. During 1989-90, the Council 
made representations to government 
on a number of important issues. The 
work of the Council and its commit- 
tees in this area is reviewed briefly in 
this chapter. 


Contempt of Court 


F1 he Council endorsed a recom- 
mendation of the Administration 
of Justice Committee to oppose 
codification of contempt of court. 


The Council has two central concerns 
about codification. Because the cir- 
cumstances in which contempt can 
arise are as broad as human experi- 
ence and as deep as human ingenu- 
ity, it seems unlikely that any 
codification could anticipate them all. 
Second, judges need wide discretion 
to deal decisively and immediately 
with conduct that threatens to disrupt 
proceedings — and be seen to have 
these powers, as a deterrent. 


Recognizing, however, that the con- 
tempt power has sometimes been 
abused, the Council also took steps to 
encourage scrupulous care in its use. 


It distributed to all federally-appoint- 
ed judges a paper prepared by the 
Committee, with guidelines on the 
use of the contempt power. The key is 
restraint. For example, the guidelines 
suggest that judges consider turning 
contempt proceedings over to a 


Pons 


colleague when it is possible to sever 
them from the trial or when the judge 
has said something that might rea- 
sonably be construed as a pre- 
judgment. 


Copies were also sent to the chief 
judges of all provincial courts, who 
were advised they were welcome to 
make copies or get more from the 
Council for distribution to members 
of their courts. 


To ensure that the guidelines are kept 
up to date and that the Committee 
becomes aware without delay of any 
new or remarkable use of the con- 
tempt power, all members of the 
Council have been asked to provide 
the Committee with the relevant doc- 
umentation on all contempt cases in 
their courts, both reported and unre- 
ported, as they arise. 


Relations with the Media 


he quality of justice is enhanced 

when citizens have accurate 

information and a reasonable 

understanding of the workings 
of their courts. Yet few Canadians 
have any opportunity or any pressing 
need to study the judicial system. 
Most of what they know about their 
courts comes from news reports of 
trials and appeals. 


Judges are anxious that these reports 
be accurate and that they help Cana- 
dians understand how the judicial 
system works. 


But they have often been reluctant to 
deal directly with the media because 
of concern that it might put their 
independence at risk. A comment 
that seems harmless enough today 
might appear to pre-judge an issue 
that arises tomorrow. 


As a result of this dilemma, the 
Administration of Justice Committee 
has considered media relations for 
the courts in some depth. During 
1989-90, it prepared a statement of 
principles and, as the year ended, it 
had decided to recommend that the 
Council formally adopt the statement 
and publish it. 


At the heart of the statement is the 
view that officers of the courts — 
judges, administrators and lawyers 
— have a responsibility to help the 
media provide accurate, balanced 
and complete reports of the hearing 
and disposition of specific cases. 


Flowing from this view are the fol- 
lowing three principles, which are 
published here in full: 


1 While recognizing that all public 
activity, comments or statements 
by the judiciary must be consistent 
with the maintenance of the fact 
and appearance of judicial impar- 
tiality, members of the judiciary, 
particularly chief justices and chief 
judges, are urged to take appropri- 
ate steps to assist the media in the 
provision of accurate, balanced, 
and complete coverage of court 
proceedings and case disposi- 
tions. In particular: 
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Media representatives charged 
with the responsibility of 
reporting on the justice system 
or its workings should receive 
timely access to proceedings in 
court in a manner which best 
promotes accurate, balanced 
and complete coverage, and 


ii) Media representatives should 
have available to them 
such legal information and assis- 
tance as might be useful in 
understanding the manner in 
which the system operates and 
the specific issues before the 
court relating to the matter 
being reported. 


To fulfill the above principles, 
courts are urged to establish a dia- 
logue with members of the media, 
and with those who have exper- 
tise in media relations, to ascertain 
what services or procedures 
appropriate to their particular 
jurisdiction might be implement- 
ed to enhance the quality of news 
reports concerning the justice 
system. 


Further, to help improve the quali- 
ty of reporting on justice matters, 
the other constituent elements of 
the legal community — barristers, 
administrators, law enforcement 
officials and academics — should 
be invited to examine their rela- 
tions with news media and ascer- 
tain what steps should be taken, if 
any, to improve them. 


Stays of Penalties and 
Probation Orders 


n the recommendation of the 

Appeal Courts Committee, the 

Council wrote to the Minister of 

Justice urging that the Criminal 
Code be amended to make it clear that 
a single judge of a court of appeal in 
chambers has the power, pending an 
appeal, to stay a fine or a driving pro- 
hibition and to stay or vary a proba- 
tion order. The law is now unclear as 
to whether applications for such stays 
must be heard by a panel of judges or 
by a single judge. 


Practical Ethics tor Judges 


n recent years, the private and 

public behaviour of officials has 

come under increasingly close 

scrutiny. Judges have not been 
immune. Indeed, the creation of the 
Canadian Judicial Council in 1971 is 
widely seen as the result of a difficult 
case in the 1960s in which a judge's 
behaviour was condemned by a 
Royal commission. 


During 1989-90, the Judicial Indepen- 
dence Committee, assisted by an 
observer from the Canadian Judges 
Conference, continued its work 
towards a" Statement of Practical 
Ethics" for federally-appointed 
judges. 


1989-1990 


Some rules for judicial conduct are 
obvious and long-established. The 
impropriety of accepting gifts from 
litigants, for example, goes back as a 
matter of settled legal principle to the 
reign of James I. 


However, many issues are not so 
clear cut. For example, is it proper for 
a judge to serve on the board of a 
community hospital or a university 
or a theatre company? Is there, or can 
there be, any restriction on the activi- 
ties of a judge's spouse or adult chil- 
dren? As will be seen in the discus- 
sion that follows, opinions differ — 
sometimes radically. 


Indeed, there is not even unanimous 
agreement that a statement can be 
drafted in terms that are both definite 
enough to be useful yet flexible 
enough to respect judicial indepen- 
dence. However, the effort is being 
made because of the contribution a 
statement might make to helping 
both judges and the public under- 
stand more clearly what is expected. 


The Committee envisages a statement 
that does not undermine judicial 
independence by offering mandatory 
answers. The statement would, 
rather, raise questions that commonly 
present themselves to judges and 
sketch in the factors that a judge 
might consider in formulating a per- 
sonal response. Drafting of a state- 
ment along these lines was started in 
1989-90. 


The factors would be drawn from 
research among published authorities 
on judicial ethics and from the views 
of a representative selection of feder- 
ally-appointed judges. 


During 1989, the Committee extend- 
ed consultations begun the previous 
year, sending questionnaires to more 
than 100 judges — nearly one out of 
eight federally-appointed judges — in 
all provinces. They were selected on 
the basis of advice from chief justices 
and chief judges. 


Just as in earlier, more limited consul- 
tations, responses confirmed that 
there is a wide range of opinion with- 
in the judiciary. 


Many judges were concerned, for 
example, that service on the boards of 
such institutions as hospitals, univer- 
sities or theatre companies could 
make them parties in labour disputes 
and litigation. "Service on a board is 
not wise in today's litigious world," 
said one. The dependence of such 
institutions on public funding was 
also an issue for some. Judges often 
have to decide cases that involve 
government. 


On the other hand, there was some 
feeling that judges — and the quality 
of justice they dispense — benefit 
from participation in community 
affairs. In response to a related ques- 
tion, one judge wrote: 


Time and again the judge will be 
required to make decisions based 
upon community standards or on 
the conduct expected of reasonable 
members of it. Many decisions ris- 
ing from the Canadian Charter of 
Rights and Freedoms must be made 
in the context of public opinion 
and a balancing of competing 
interests. The judge who is remote 
from a community cannot perform 
these duties for it. 


Responses to this question illustrated 
one clear cleavage in judicial opinion. 
Judges in smaller communities feel it 
is difficult for them to turn down 
requests to volunteer their time and 
talents to charitable and public insti- 
tutions. In the larger cities, judges 
were more alive to the dangers of 
becoming embroiled in controversy 
and litigation. 


The same division of opinion 
between smaller and larger commu- 
nities showed up in other areas too — 
with respect to the activities of imme- 
diate family members, for example. A 
judge from one of the smaller juris- 
dictions wrote that "it is unseemly if a 
judge's wife publicly and actively 
participates in a political campaign." 
Another judge, expressing a more 
contemporary view perhaps, wrote: 
"A judge who thinks he can effective- 
ly control his spouse or grown chil- 
dren should not examine his ethical 
standards but should look to his 
appreciation of reality." 


On one aspect of the question of 
involvement in community affairs, 
however, there was overwhelming 
agreement among respondents: 
judges should not participate in fund- 
raising campaigns, because it could 
place them in the position of appear- 
ing to accept "favours" from donors. 


The number of issues on which the 
Committee has found unanimous 
agreement remains at one. Everyone 
agrees that a judge cannot join politi- 
cal parties, contribute to them, or 
attend their meetings. 


Both individual differences like these 
and the differences cited earlier 
between smaller and larger commu- 
nities confirmed the Committee in its 
sense that there was more value ina 
statement that provides materials 
upon which individual decisions can 
be based than in a statement that is 
too rigid. 


Citizenship "Judges' 


he Council welcomed sugges- 

tions in Proud to be a Canadian, a 

discussion paper issued by the 

Secretary of State in 1987, that the 
officials who oversee the grant of citi- 
zenship no longer be called "judges." 
In order to prevent confusion, the 
Council feels that the term "judge" 
should be reserved for people who 
conduct adversarial proceedings in 
courts of law. 


Since this matter has not yet been 
resolved one way or the other, the 
Council wrote to the Minister of Jus- 
tice to make sure she was aware of 
the Council's view. 


U.N. Principles on Judicial 
Independence 


udicial independence is a corner- 

stone of the legal system in coun- 

tries like Canada which uphold 

the rule of law, justice and equali- 
ty. As Chief Justice Dickson has 
pointed out in an address to the 
Canadian Bar Association, a federal 
system of government and the Cana- 
dian Charter of Rights and Freedoms 
give Canada special need for judicial 
independence. 


[T]he very nature of our federal 
system requires an impartial 
umpire of disputes between the 
federal and provincial govern- 
ments: of necessity, the courts have 
always played that role. And... 
the enactment of the Charter . . . 
underline[s] that the courts must 
play a new and important role as 
arbiters of disputes between the 
individual and all governments.* 


* The Rule of Law: Judicial Indepen- 
dence and the Separation of Powers, 
August 21, 1985. 


Judicial independence is universally 
acknowledged in Canada as a value 
of the first order. Yet it has no explicit 
protection in the written Constitution, 
although it is implicit in certain spe- 
cific constitutional provisions — for 
example, the requirement that Parlia- 
ment, not the government, fix the 
salaries of federally-appointed 
judges. 


There have been repeated sugges- 
tions, especially during the years 
leading up to the constitutional 
reform of 1981, that the principle of 
judicial independence be entrenched 
in the Constitution, to protect it from 
derogation by ordinary statute. 


Among those who have made these 
suggestions are the Canadian Bar 
Association, the Pepin-Robarts Task 
Force on Canadian Unity, the land- 
mark study of judicial administration 
of the courts carried out by Jules 
Deschénes, then chief justice of the 
Quebec Superior Court,** and the 
Council itself. 


The Council reiterated its views dur- 
ing 1989-90 when it was consulted by 
the Department of Justice during 
preparations for the 8th United 
Nations Congress on Prevention of 
Crime and Treatment of Offenders. 
One topic before the Congress is the 
elaboration of guidelines based on 
the Basic Principles on the Indepen- 
dence of the Judiciary adopted by the 
U.N. General Assembly in 1985. The 
first principle states, in part, that 

" The independence of the judiciary 
shall be guaranteed by the State and 
enshrined in the Constitution or the law 
of the country" (emphasis added). 


In its response, the Council reminded 
the Government "of the importance it 
attaches to constitutional entrench- 
ment of the principle of individual 
and collective independence of the 
Canadian judiciary." 


Ontario Courts Inquiry 


Ti he Council forwarded copies of 
two reports by the Administra- 
tion of Justice Committee on 

the Report of the Ontario Courts 
Inquiry (commonly known as the 
Zuber Report) to the Attorney Gener- 
al of Canada and the attorneys gener- 
al of all provinces and territories. 

The Committee had concerns — set 
out in detail in last year's annual 
report — that some recommenda- 
tions of the Zuber Report could 
undermine judicial independence. 


One issue was the Report’s recom- 
mendation of management commit- 
tees to bring about "a close working 
relationship and mutual consultation" 
between the executive and the judi- 
ciary. The Committee took the view 
that judges must control caseflow, 
including the preparation of case lists, 
the assignment of judges to case lists, 
the determination of each judge's 
workload and the arrangement of 
court sittings. 


** Canadian Bar Association, Towards a New Canada, 1978; Task Force on 
Canadian Unity, A Future Together, 1979; Jules Deschénes, Masters in 


their own House, 1981. 
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The Council welcomes the decision of 
the Attorney General of Ontario to 
add the word "advisory" to the title 

of the management committees in his 
Phase I court reform legislation 

("Bill 2"). 


Unified Trial Courts 


hase I of court reform in Ontario 

calls, among other things, for the 

creation of a single trial court in 

the province, with two divisions. 
The present High Court of Justice (the 
trial division of the Supreme Court of 
Ontario) and the District Court are to 
be merged as the General Division of 
a new Ontario Court. Judges of the 
High Court and District Court are 
federally appointed. The Provincial 
Court, whose judges are appointed 
by the province, is to become the 
Provincial Division of the Ontario 
Court. 


The Attorney General of Ontario has 
indicated that in Phase II, he intends 
to merge the two divisions. All trial 
judges in Ontario would then have 
the same jurisdiction. 


Most provinces have already merged 
their district or county courts (the 
two terms are synonymous) with 
their superior courts, as Ontario pro- 
posed to do in Phase I. Assuming 
that Parliament adopts legislation 
(before it as the year under review 
came to an end) to bring about 
mergers in British Columbia and 
Ontario, Nova Scotia will soon be 
the only province with two levels of 
federally-appointed trial courts. 


But no province has done what the 
Attorney General of Ontario pro- 
poses to do in Phase IL. 


In all provinces, distinct provincial 
courts have jurisdiction to deal with 
regulatory and minor criminal 
offences, small claims, offences under 
the Young Offenders Act, some issues 
in family law, and some more serious 
criminal matters with the consent of 
the accused. Civil suits involving 
larger sums and the most serious 
criminal proceedings are heard in the 
federally-appointed superior courts. 


The Council believes that complete 
unification of the trial courts, as pro- 
posed in Ontario's Phase II, raises a 
number of issues that deserve to be 
thoroughly researched and debated 
before any further steps are taken. 


As yet the Council is not prepared to 
take a firm position on across-the- 
board unification of the trial courts. 
Indeed, its own members are not 
unanimous in their views. And the 
Council does not, of course, wish to 
inhibit anything that might improve 
the administration of justice. 


However, it believes that the debate 
thus far has been insufficiently 
informed by empirical research. 


The Canadian Bar Association has 
launched an important national task 
force study headed by Mr. Justice 
Peter D. Seaton of the Court of 
Appeal of British Columbia. A pre- 
liminary report is to be made in 
September, 1990, and a final report in 
August, 1991. The Council believes 
that this work should be supported 
and studied by all components 

of the justice system. 


In addition, the Council has directed 
its own Administration of Justice 
Committee to examine the issue as it 
might affect all provinces. At the end 
of the year under review, the Com- 
mittee was considering what research 
it might usefully undertake without 
duplicating other efforts. 
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the Minister of Justice tabled the 
Report and Recommendations of 
the 1989 Commission on Judges’ 
Salaries and Benefits. 


\ hortly before the end of 1989-90, 
| 


Headed by E. Jacques Courtois, Q.C. 
this is the third of the so-called trien- 
nial commissions appointed every 
three years since 1983 under subsec- 
tion 26(1) of the Judges Act "to inquire 
into the adequacy of the salaries and 
other amounts payable under this 
Act and into the adequacy of judges' 
benefits generally." From 1974 to 
1981, there were three ad hoc commit- 
tees with similar mandates. 


In key areas, the Courtois Report's 
recommendations were welcome. 
Some reflected the brief submitted to 
the Commission by the Joint Com- 
mittee on Judicial Benefits of the 
Canadian Judicial Council and the 
Canadian Judges Conference (a vol- 
untary association that counts about 
90 per cent of federally-appointed 
judges among its members). 


Judicial Salaries 


1 inancial security for judges — 
salary during their years of ser- 
vice and retirement income after- 
wards — is an important public 

policy for two obvious reasons. It is 
among the underpinnings of judicial 
independence. Judges must be 
beyond even a suspicion of tempta- 
tion to use their office for personal 
gain. This is one of the guarantees 
Canadians must have that their 
courts are impartial. 


5. JUDICIAL SALARIES 


AND BENEFITS 


Second, judicial remuneration 
impacts upon the recruitment of 
judges. Lawyers well-regarded 
enough to be appointed to the bench 
frequently accept a drop in earnings 
when they become judges. They 
accept appointment because of other 
considerations, such as the opportu- 
nity to serve the public and to influ- 
ence jurisprudence more directly. 
However, there is a limit to the reduc- 
tion anyone is prepared to contem- 
plate. 


As the Courtois Report points out, 
"the actual monetary amounts 
involved should be sufficient to pre- 
serve the role, dignity and quality of 
our judges, and to reflect the esteem 
which the office deserves." * 


However, despite an increase in the 
base rate as recently as April 1, 1988, 
and despite indexing, judicial salaries 
continue to lag behind traditional lev- 
els. Last achieved fifteen years ago, in 
1975, the traditional level puts the 
salary of a superior court judge at 
about the mid-point of the salary 
range for the most senior category of 
federal deputy ministers. 


The salary of a superior court judge 
in 1989-90 was $ 8,200 below 1975 
equivalence. Superior court judges 
who have served since 1975 have 
earned a total of $230,600 less than 
they would have had traditional 
levels been maintained. 


All three triennial commissions have 
recommended the restoration of tra- 
ditional levels. The Courtois Report 
called for a salary of $142,000 for 
judges of the superior courts, Tax 
Court of Canada and Federal Court 
of Canada as of April 1, 1989, com- 
pared with the actual figure of 
$133,800. 


It also recommended the same pay 
for judges of district and county 
courts, eliminating the present $ 5,000 
differential between them and judges 
of superior courts. Judges of the Tax 
Court of Canada, which is not a supe- 
rior court, are already paid at the 
same rate as superior court judges. 
And with the expected merger of 

the County Courts of B.C. and the 
District Court of Ontario with the 
superior courts of their respective 
provinces, Nova Scotia wiil be the 
only province with a county court. 


Both these recommendations of the 
Courtois Report are welcome news 
for judges. They were urged in the 

submission of the Joint Committee. 


There were also, however, some dis- 
appointments. The Joint Committee 
had called for indexing judicial pay to 
the Consumer Price Index. Because 
judges are not in a competitive job 
market where they can change 
employers or change lines of work, 
for example, it seems reasonable to 
maintain their purchasing power. 
However, the Courtois Report recom- 
mended sticking to the Industrial 
Aggregate Index, which measures 
changes in actual pay levels across a 
broad spectrum. 


Contributions to Annuities 


n 1975, a significant change took 

place in the remuneration of 

superior and county court 

judges: for the first time, money 
was deducted from their salaries 
towards annuities. Judges appointed 
before February 17, 1975, pay 1.5 per 
cent of salary "in respect of the 
improved annuities for widowed 
spouses and other dependents." * 
Those appointed since then pay a 
total of 7 per cent towards the annu- 
ities that would later be paid to them- 
selves and their dependents. 


This provision has repeatedly been 
criticized by triennial commissions 
and by the ad hoc committees on judi- 
cial remuneration that preceded 
them. One ad hoc committee recom- 
mended reducing the contribution 
and one recommended eliminating it. 
The first triennial commission recom- 
mended a reduction and now the 
third has recommended elimination. 


A number of problems flow from the 
contributions. 


e It had the effect, when it was intro- 
duced, of reducing judges' in- 
comes. Judges already on the 
bench when it came in had accept- 
ed appointment in the expectation 
of a stated amount of compensa- 
tion, which included the annuity 
after retirement without contribu- 
tions before. The government then 
unilaterally changed the rules. 


Letter from the then Minister of 
Justice 


This situation is especially accute 
for judges appointed between 
February 17, 1975, and the end of 
that year: judges appointed after 
the end of 1975 were aware of the 
deduction when they accepted 
their appointments. But those 
appointed earlier in the year did 
not know when they accepted 
appointment that they would be 
subject to the full 7 per cent. 


e The result has been two classes of 
judges with different pay. On an 
appeal panel of three judges, one 
may have a 1.5-per-cent deduction 
and two have 7-per-cent deduc- 
tions. The Courtois Report adopts, 
among other arguments for elimi- 
nation of the contributions, a com- 
pelling reason given by the de 
Grandpré Committee of 1981: 
"Surely judicial compensation 
should be on a footing of equal 
pay for equal work." ** 


e There is no concealing that this 
disparity, the fact that the govern- 
ment changed the rules in the 
middle of the game, and the loss of 
income have all rankled. The 
Courtois Commission is only the 
latest of many independent 
observers who have noted a dis- 
ruption of the morale of judges. 


The Joint Committee urged that the 
contributions be eliminated and the 
situation before 1975 restored. 


™ Cited at page 24 of the Courtois 
Report. 
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The Integrity of the Process 


| [any of the recommendations of 
_ the first two triennial commis- 

_ sions (1983 and 1986) have been 

|} neither accepted nor rejected by 
government. They have not been 
implemented. But government has 
not explicitly rejected them, much 
less said if and why they were 
shelved. 


This has raised questions about the 
integrity of the system. The underly- 
ing purpose of the triennial commis- 
sion approach is to remove the 
payment of judges as much as possi- 
ble from the realm of politics. Because 
the federal government is one of the 
parties that appears most often before 
the courts, the principle of judicial 
independence is put at risk if the 
judges sitting on those courts must 
bargain directly with the government 
for their salaries and benefits. 


As the Joint Committee pointed out 
in its brief to the Courtois Commis- 
sion, "the appearance of the judges 
going ‘cap in hand’ to the executive 
branch of government, which is the 
authority that appears most frequent- 
ly in their courts, can only erode the 
public perception of judicial indepen- 
dence." 


But this only works if the triennial 
commissions are seen to be effective 
— that is, if due weight is given to 
their recommendations. Govern- 
ments may, of course, decide not to 
accept specific recommendations, but 
they should publicly explain their 
decisions. 


eeeeeceesesetesenetesssesenees 


Like the 1986 Commission, the Cour- 
tois Commission recognized this 
problem. Its first recommendation is 
that the minister of justice, after 
tabling each triennial commission 
report, "promptly" inform Parliament 
what action the government proposes 
to take — or indicate the govern- 
ment's disagreement with any 
recommendation. 


The Joint Committee was more spe- 
cific in its submission. It called for an 
amendment to the Judges Act requir- 
ing the Government to inform Parlia- 
ment of its response within six 
months of tabling the report of each 
triennial commission. 


While the 1989 Commission did not 
take up the Joint Committee's propos- 
al of a specific deadline, the Council 
welcomes its expressions of concern 
regarding delay. Given a three-year 
timeframe for the entire process, from 
the report of one triennial commis- 
sion to the next, it seems unlikely that 
anything more than six months could 
be regarded as "prompt." 


With the Courtois Report before it, 
the Government has an opportunity 
to deal with two of the most con- 
tentious issues in judicial compensa- 
tion — the restoration of traditional 
pay levels and elimination of the 
annuity contributions. 


It also has an opportunity, by acting 
promptly, to allay concerns about the 
integrity of the process. 
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SEULE 


The Right Honourable 
Brian Dickson, PC. 
Chief Justice of Canada 
Chairman 


The Honourable W. Kenneth Moore 
Chief Justice of the Court of Queen's 
Bench of Alberta 

First Vice-Chairman 


The Honourable Guy A. Richard 
Chief Justice of the Court of Queen's 
Bench of New Brunswick 

Second Vice-Chairman 


The Honourable Edward D. Bayda 
Chief Justice of Saskatchewan 


The Honourable Frank W. Callaghan 
Chief Justice of the High Court of 
Ontario 


The Honourable David H. Campbell 
Chief Judge of the County Courts of 
British Columbia 


The Honourable 
Norman H. Carruthers 
Chief Justice of Prince Edward Island 


The Honourable Donald H. Christie 
Associate Chief Judge of the Tax 
Court of Canada 


The Honourable Lorne O. Clarke 
Chief Justice of Nova Scotia 


The Honourable Pierre Côté 
Senior Associate Chief Justice 
of the Superior Court of Quebec 


The Honourable J.-Claude Couture 
Chief Judge of the Tax Court 
of Canada 


The Honourable Mark M. de Weerdt 
Justice of the Supreme Court of the 
Northwest Territories 

(from June, 1989) 


The Honourable Charles Dubin 
Chief Justice of Ontario 


The Honourable William A. Esson 
Chief Justice of the Supreme Court 
of British Columbia 

(from June, 1989) 


The Honourable Constance R. Glube 
Chief Justice of the Supreme Court 
of Nova Scotia 

Trial Division 


The Honourable Alan B. Gold 
Chief Justice of the Superior Court 
of Quebec 


The Honourable 
Noel H.A. Goodridge 
Chief Justice of Newfoundland 


The Honourable Alvin C. Hamilton 
Associate Chief Justice, 

Family Division, of the Court of 
Queen’s Bench for Manitoba 


The Honourable Benjamin Hewak 
Chief Justice of the Court of Queen’s 
Bench for Manitoba 


The Honourable T. Alex Hickman 
Chief Justice of the Trial Division of 
the Supreme Court of Newfoundland 


Notes: 


1 Except that the Chairman and Vice-Chairmen are listed first, members are listed here in alphabetical order for easy reference. 
2 The senior judges of the Supreme Courts of the Yukon and the Northwest Territories alternate on Council every two years. 
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The Honourable 
William G.C. Howland 
Chief Justice of Ontario 
(to March, 1990) 


The Honourable Frank Iacobucci 
Chief Justice of the Federal Court 
of Canada 


The Honourable James A. Jerome 
Associate Chief Justice of the Federal 
Court of Canada 


The Honourable James H. Laycraft 
Chief Justice of Alberta 


The Honourable Patrick J. LeSage 
Associate Chief Judge of the District 
Court of Ontario 


The Honourable William D. Lyon 
Chief Judge of the District Court 
of Ontario 


The Honourable 

Kenneth MacDonald 

Chief Justice of the Trial Division 
Supreme Court of Prince Edward 
Island 


The Honourable 

Donald K. MacPherson 

Chief Justice of the Court of Queen’s 
Bench for Saskatchewan 

(from July, 1989) 


The Honourable H.C.B. Maddison 
Justice of the Supreme Court of the 
Yukon Territory 

(to June, 1989) 


The Honourable Allan McEachern 
Chief Justice of British Columbia 


The Honourable Tevie H. Miller 
Associate Chief Justice of the Court 
of Queen’s Bench of Alberta 


The Honourable Alfred M. Monnin 
Chief Justice of Manitoba 
(to January, 1990) 


The Honourable Ian H.M. Palmeter 
Chief Judge of the County Court 
of Nova Scotia 


The Honourable William D. Parker 
Chief Justice of the High Court 

of Ontario 

(to August, 1989) 


The Honourable Lawrence A. Poitras 
Associate Chief Justice of the Superi- 
or Court of Quebec 


The Honourable Richard J. Scott 
Senior Associate Chief Justice of the 
Court of Queen’s Bench for Manitoba 


The Honourable Stuart G. Stratton 
Chief Justice of New Brunswick 


B. COMMON EMILE RS EURIsE 


EXECUTIVE COMMITTEE 


Chief Justice Brian Dickson 

Chairman 

Chief Justice Frank W. Callaghan 

Chief Justice Lorne O. Clarke 

Chief Justice Benjamin Hewak 

Chief Justice T. Alex Hickman 

Chief Justice James H. Laycraft 

Chief Justice Allan McEachern 

Chief Justice W. Kenneth Moore 

Associate Chief Justice 
Lawrence A. Poitras 

Chief Justice Guy Richard 

Chief Justice Stuart G. Stratton 


ADMINISTRATION OF JUSTICE 
COMMITTEE 


Chief Justice Noel H.A. Goodridge 
Chairman 
Chief Justice Edward D. Bayda 
Chief Justice Claude Bisson 
Chief Judge David H. Campbell 
Associate Chief Judge 

Donald H. Christie 
Chief Justice Charles Dubin 
Chief Justice Benjamin Hewak 
Associate Chief Judge 

Patrick J. LeSage 
Chief Judge Ian H.M. Palmeter 


FINANCE COMMITTEE 


Chief Justice William G.C. Howland 
Chairman (to March, 1990) 
Chief Justice Lorne O. Clarke 
Chairman (from March, 1990) 
Chief Judge J.-Claude Couture 
Chief Justice T. Alex Hickman 
Associate Chief Justice 
James A. Jerome 
Associate Chief Justice 
Lawrence A. Poitras 
Chief Justice Guy A. Richard 
Associate Chief Justice 
Richard J. Scott 


JUDGES COMPUTER ADVISORY 
COMMITTEE 


Mr. Justice K. Peter Richard 
Chairman 

Mr. Justice John C. Bouck 

Mr. Justice A. Derek Guthrie 
Judge J. Drew Hudson 
Madam Justice Ellen I. Picard 
Chief Justice Allan McEachern 


JUDICIAL BENEFITS COMMITTEE 


Associate Chief Justice 
Lawrence A. Poitras 
Chairman 
Chief Justice Edward D. Bayda 
Associate Chief Justice 
Frank W. Callaghan 
Chief Judge David H. Campbell 
Chief Justice T. Alex Hickman 
Chief Judge William D. Lyon 
Chief Justice Donald K. MacPherson 
Chief Justice W. Kenneth Moore 


JUDICIAL CONDUCT COMMITTEE 


Chief Justice Guy Richard 
Chairman 
Chief Justice Frank W. Callaghan 
Chief Justice Lorne O. Clarke 
Chief Justice Brian Dickson 
Chief Justice Benjamin Hewak 
Chief Justice T. Alex Hickman 
Chief Justice James H. Laycraft 
Chief Justice Allan McEachern 
Chief Justice W. Kenneth Moore 
Associate Chief Justice 
Lawrence A. Poitras 
Chief Justice Stuart G. Stratton 


Notes: 
1 These lists show committee membership as at March 31, 1990. 
2 Committee membership is established at the Council’s annual meetings, generally held in the autumn. 


JUDICIAL EDUCATION COMMITTEE 


Associate Chief Justice 

Tevie H. Miller 
Chairman 
Chief Justice Alan B. Gold 
Associate Chief Justice 

Alvin C. Hamilton 
Chief Justice Frank Iacobucci 
Chief Justice Kenneth MacDonald 
Chief Justice Allan McEachern 
Chief Justice Stuart G. Stratton 
Mr. Justice T. David Marshall 


JUDICIAL INDEPENDENCE COMMITTEE 


Chief Justice James H. Laycraft 
Chairman 
Chief Justice Norman H. Carruthers 
Senior Associate Chief Justice 
Pierre Côté 
Mr. Justice Mark M. de Weerdt 
Chief Justice William Esson 
Chief Justice Constance R. Glube 
Chief Judge William D. Lyon 
Associate Chief Justice 
Richard J. Scott 


STUDY LEAVE SELECTION COMMITTEE 


Chief Justice W. Kenneth Moore 
Chairman 

Chief Justice Alan B. Gold 

Chief Judge William D. Lyon 
Dean William Neilson 

Dean Raymond Landry 

Mr. Justice T. David Marshall 


APPEAL COURTS COMMITTEE 


Chief Justice Alfred M. Monnin 
Chairman (to January, 1990) 

Chief Justice Edward D. Bayda 
Chief Justice Claude Bisson 

Chief Justice Norman H. Carruthers 
Chief Justice Lorne O. Clarke 
Chief Justice Charles Dubin 

Chief Justice Noel H.A. Goodridge 
Chief Justice Frank Iacobucci 
Chief Justice James H. Laycraft 
Chief Justice Allan McEachern 
Chief Justice Stuart G. Stratton 


TRIAL COURTS COMMITTEE 


Chief Justice Benjamin Hewak 
Chairman 
Chief Justice Frank W. Callaghan 
Chief Judge David H. Campbell 
Associate Chief Judge 

Donald H. Christie 
Senior Associate Chief Justice 

Pierre Côté 
Chief Judge J.-Claude Couture 
Mr. Justice Mark M. de Weerdt 
Chief Justice William Esson 
Chief Justice Constance R. Glube 
Chief Justice Alan B. Gold 
Associate Chief Justice 

Alvin C. Hamilton 
Chief Justice T. Alex Hickman 
Associate Chief Justice 

James A. Jerome 
Associate Chief Judge 

Patrick J. LeSage 
Chief Judge William D. Lyon 
Chief Justice Kenneth MacDonald 
Chief Justice Donald K. MacPherson 
Associate Chief Justice 

Tevie H. Miller 
Chief Justice W. Kenneth Moore 
Chief Judge Ian H.M. Palmeter 
Associate Chief Justice 

Lawrence A. Poitras 
Chief Justice Guy A. Richard 
Associate Chief Justice 

Richard J. Scott 


Fifty-seven judges from the three 
courts concerned were participants in 
the County and District Court Judges 
Seminar in July, 1989, in Digby, Nova 
Scotia. 
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TOPIC 


Charter: Legal Rights 
and Equality Rights 


Charter: Remedies 
and Section 1 


The Conduct of a 
Civil Trial 
Contract Law 


Criminal Trials: Problems 


Evidence and 
Criminal Law 


Gender Issues in 


the Courtroom 


Torts 


“Was I Right?” 


ANNUAL KR 


RT 1989-1990 


DISCUSSION LEADERS 


Judge Harry J. Keenan 
District Court of Ontario 


Judge Hugh J. MacDonnell 
County Court of Nova Scotia 


Judge David L. McWilliam 
District Court of Ontario 


Judge Joe C. Scime 
District Court of Ontario 


Judge Keith M. Gibson 
District Court of Ontario 


Professor Donald Clark 


College of Law, University of Saskatchewan 


Judge Roger E. Salhany 
District Court of Ontario 


Judge Doug T. Wetmore 
County Courts of British Columbia 


Judge Felix A. Cacchione 
County Court of Nova Scotia 


Professor Ron J. Delisle 
Faculty of Law, Queen's University 


Professor Gayle MacDonald 
Department of Sociology 
University of New Brunswick 


Justice Karen Weiler 
Supreme Court of Ontario 


Judge John deP. Wright 
District Court of Ontario 


Professor William H. Charles 
Faculty of Law, Dalhousie University 


Judge Michael G. Bolan 
District Court of Ontario 


Judge Catherine A. Ryan 
County Courts of British Columbia 


Sixty-eight judges from nineteen 
courts across Canada were partici- 
pants in the Superior Court Judges 
Seminar in August, 1989, in Calgary. 


DR USER ROC CARRE 
JUDGES SEMINAR, 1989 


TOPIC 


Administrative Law 


Appellate Courts 


Charter I: Remedies 
and Section 1 


Charter II: Equality Rights 


and Legal Rights 


Charging Juries in 
Criminal Cases 


Criminal 
Trial Procedures 


DISCUSSION LEADERS 


Mr. Justice Horace Krever 
Court of Appeal of Ontario 


Mr. Justice Jack D. Taggart 
Court of Appeal for British Columbia 


Honourable James H. Laycraft 
Chief Justice of Alberta 


Mr. Justice Roger Kerans 
Court of Appeal of Alberta 


Mr. Justice Pierre Boudreault 
Superior Court of Quebec 


Professor Donna Greschner 
College of Law 
University of Saskatchewan 


Mr. Justice Roger Kerans 
Court of Appeal of Alberta 


Mr. Justice Archie Campbell 
High Court of Justice of Ontario 


Mr. Justice Louis LeBel 
Superior Court of Quebec 


Mr. Justice John Bouck 
Supreme Court of British Columbia 


Mr. Justice David Watt 
Supreme Court of Ontario 


Madam Justice Claire Barrette-Joncas 
Superior Court of Quebec 


Mr. Justice John W. McClung 
Court of Appeal of Alberta 


Mr. Justice Josiah Wood 
Supreme Court of British Columbia 


Evidence Professor Ron J. Delisle 
Faculty of Law, Queen’s University 


Mr. Justice Peter S. Morse 
Court of Queen’s Bench for Manitoba 


Mr. Justice Cal EF. Tallis 
Court of Appeal for Saskatchewan 


Family Law Madam Justice C. Myrna Bowman 
Court of Queen’s Bench for Manitoba 


Mr. Justice John H. Gomery 
Superior Court of Quebec 


Dr. William F. Hodges 
Department of Psychology 
University of Colorado at Boulder 


Gender Issues in the Madam Justice Louise Arbour 
Courtroom Supreme Court of Ontario 


Professor Gayle MacDonald 
Professor of Sociology 
University of New Brunswick 


Mr. Justice George T. Walsh 
Supreme Court of Ontario 


Sentencing Mr. Justice Archie Campbell 
Supreme Court of Ontario 


Mr. Justice Paul Godin 
Court of Queen’s Bench of New Brunswick 


“Was I Right?” Mr. Justice Pierre A. Michaud 
Superior Court of Quebec 


Mr. Justice Wally T. Oppal 
Supreme Court of British Columbia 
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The Council is served by an executive Table 3. 1989-90 Budget of the Canadian Judicial Council 
secretary and two support staff. 
Spending for the fiscal year from Se: oo 
April 1, 1989, to March 31, 1990, is set Salaries and benefits $162,300 $162,154 
out in Table 3. 
Transportation and 
communications 34,000 33,832 
Professional and 
special services 105,000 105,074 
Rentals 20,000 20,370 
Purchase, repair 
and upkeep 1,000 890 
Utilities, materials 
and supplies 23,000 22,686 
~ + 
Construction and 
acquisition of machinery 
and equipment 33,000 33,398 
Other 500 306 
Internal expenditures 15,500 15,403 
TOTAL $394,300 $394,113 


Annual meeting 
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ARTICLE | 


TITLE 


1.01 


These by-laws may be cited as the Canadian Judicial Council By-Laws. 


ARTICLE II 


INTERPRETATION 

2.01 In these by-laws: 

(a) “Act” means the Judges Act, R.S.C. 1985, c.J-1; 

(b) “Chairman” means the Chief Justice of Canada; 

(c) “Council” means the Canadian Judicial Council established by the Act; 

(d) “Executive Committee” means the Executive Committee of the Council as 
provided for in these by-laws; 

(e) “Executive Secretary” means the Executive Secretary of the Council as 
provided for in these by-laws; 

(f) “First Vice-Chairman” means the Vice-Chairman who has been a member 
of the Council longer than the other Vice-Chairman; 

(g) “judge” means a judge to whom the Act applies; 

(h) “Second Vice-Chairman” means the Vice-Chairman who is not the 


First Vice-Chairman; 
“Vice-Chairman” means a vice-chairman pursuant to these by-laws. 


ARTICLE Ill 
MEETINGS 


oA) 


3,02 


Mid-year meeting 3.03 


Special meetings 


3.04 


There shall be an annual meeting of the Council which shall be held in the 
month of September unless the Executive Committee directs otherwise. 


The Executive Committee shall fix the date and place of the annual meet- 
ing before August 1 but, if it fails to do so, the date and place shall be 
fixed by the Chairman. 


There shall be a mid-year meeting of the Council in Ottawa, in the month 
of April, unless the Executive Committee directs otherwise. 


Special meetings of the Council may also be called by the Chairman, by 
the Executive Committee, by the Council or at the written request of not 
less than ten members of the Council. The dates and places for all special 
meetings, unless fixed by the Council, shall be fixed by the Executive 
Committee, except a meeting called by the Chairman for which the Chair- 
man shall fix the date and place. 


someone nee mere teseeeeresseeseseeesses 


Notice of special 
meeting 


Notice of 
meeting 


Quorum 
Adjournment 
Presiding 


officer of 
Council 


Attendance of 
non-member 
at Council meeting 


Voting 


The Chairman 


The Vice- 
Chairmen 


Term of Vice- 
Chairmen 


3.05 


3.10 


SIT 


Notice of the time and place of any such special meeting shall be commu- 
nicated to every member of the Council in such manner as the Executive 
Committee deems expedient having regard to the circumstances except a 
meeting called by the Chairman, for which notice shall be given in a man- 
ner deemed expedient by the Chairman. 


The Executive Secretary shall give to each member of the Council at least 
30 days notice of the time and place of any meeting of the Council. 


A majority of the members of the Council shall constitute a quorum. 


Any meeting of the Council may be adjourned to such date and place as 
the Council may decide. 


The presiding officer at all meetings of the Council shall be: 

the Chairman; 

in the absence of the Chairman, the First Vice-Chairman; 

in the absence of the Chairman and the First Vice-Chairman, the Second 
Vice-Chairman, or 

in the absence of the Chairman and the Vice-Chairmen, the senior mem- 
ber of the Council present at such meeting. 


The Council may authorize any person who is not a member of the 


Council to attend, but not to vote, at a meeting of the Council. 


Voting at meetings of the Council shall be by a show of hands unless a 
vote by secret ballot is requested by at least ten members. 


ARTICLE IV 
OFFICERS 


4.01 


4.02 


4.03 


Except as provided in article 3.09, the Chairman shall preside at all meet- 
ings of the Council and of the Executive Committee. 


The Chairman may designate two members of the Council to be Vice- 
Chairmen of the Council, at least one of whom shall be an elected 
member of the Executive Committee. 


The Vice-Chairmen shall hold office at the pleasure of the Chairman. 


Duties of 
Vice-Chairmen 


Chairman of 
the Executive 
Committee 


Chairman of 
the Judicial 
Conduct 
Committee 


Office of 
Council 


Executive 
Secretary of 
Council 


Duties of 
Executive 
Secretary 


Acting 
Executive 
Secretary 


Composition of 
the Executive 
Committee 


Additional 
Member of 
Committee 


4.04 


4.05 


4.06 


4.07 


4.08 


4.09 


4.10 


The First Vice-Chairman or, in the absence of the First Vice-Chairman, the 
Second Vice-Chairman, shall act in the absence or disability of the Chair- 
man and perform such other functions and duties as the Council may 
determine. 


The Chairman may from time to time designate a Vice-Chairman to act as 
Chairman of the Executive Committee, and the Vice-Chairman so desig- 
nated shall thereupon have the authority and responsibility of the chair- 
man of such committee subject to the right of the Chairman to resume the 
chairmanship at any time. 


The Chairman shall designate one of the Vice-Chairmen to be chairman of 
the Judicial Conduct Committee, who shall hold office at the pleasure of 
the Chairman. 


The office of the Council shall be in the National Capital Region. 


The Council shall appoint an Executive Secretary who is not a member of 
the Council, and may also employ other personnel as required for the full 
and proper discharge of its duties and responsibilities. 


The Executive Secretary shall have charge of the office of the Council, shall 
be responsible for all matters generally ascribed to the position and shall 
perform all duties required by the Chairman, by the Council or by any of 
its Committees. 


Where, for any reason, the Executive Secretary is unable to act, an Acting 
Executive Secretary may be appointed by the Chairman. 


ARTICLE V 
EXECUTIVE COMMITTEE 


SOI 


9.02 


There shall be an Executive Committee of the Council consisting of the 
Chairman and nine members of the Council who shall be elected by the 
Council from among its members. 


If the Chairman appoints as one of the Vice-Chairmen a person who is not 
elected to the Executive Committee, that Vice-Chairman shall be an addi- 
tional member of the Executive Committee. 
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Members 


Vacancy 


Vacancy 


Duration of 
term 


Powers and 
duties of the 
Executive 


Quorum 


Functioning of 
the Committee 


Meetings 


Resolution 


5.03 


5.04 


5.05 


5.06 


5.07 


5.08 


5.09 


5:10 


SAT 


Three members of the Executive Committee shall be elected at each annual 
meeting and shall hold office for three years. A member of the Executive 
Committee whose term expires at an annual meeting shall not be eligible 
for re-election until the following annual meeting. 


When a member of the Executive Committee resigns therefrom or ceases 
to be a member of the Council, the Executive Committee may appoint 
another member of the Council as a replacement until the next annual 
meeting of the Council. 


When a member of the Executive Committee resigns therefrom or ceases 
to be a member of the Council, the Council at its next annual meeting shall 
elect one of its members as a replacement. 


A member of the Executive Committee elected pursuant to article 5.05 
shall hold office until the expiry of the term of office of the person being 
replaced. 


The Executive Committee is responsible for the supervision and manage- 
ment of the affairs of the Council. Without limiting the generality of the 
foregoing, the Executive Committee shall have all the powers vested in the 
Council except for (i) the making of by-laws, (ii) the appointment of mem- 
bers of the Executive Committee and standing committees other than as 
provided herein, and (iii) the powers of the Council referred to in Article 
VIII of these by-laws. 


A majority of the members of the Executive Committee shall constitute a 
quorum. 


Meetings of the Executive Committee shall be held at such intervals, in 
such manner, at such place and upon such notice as the Executive Com- 
mittee may from time to time determine. 


The Chairman, a Vice-Chairman or any three members may, at any time, 
call a meeting of the Executive Committee. 


A resolution consented to in writing or by any electronic method, by all 
members of the Executive Committee, shall be as valid and effectual as if it 
had been passed at a meeting of the Executive Committee duly called and 
held. Such resolution may be in two or more counterparts which together 
shall be deemed to constitute one resolution in writing. Such resolution 
shall be filed with the minutes of the proceedings of the Executive Com- 
mittee and shall be effective on the date stated thereon or, if no date is 
specified, when filed. 


Standing 
committees 


Membership 
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committee 
membership 


Vacancy 


Objects 


Ad hoc 
committees 


Expenses 


ARTICLE VI 


STANDING AND AD HOC COMMITTEES 


6.01 


6.03 


6.04 


6.05 


6.06 


6.07 


6.08 


There shall be a standing committee of the Council on each of the 
following subjects: 

judicial conduct, 

judicial education, 

judicial benefits, 

judicial independence, 

administration of justice, 

finance, 

appeal courts, and 

trial courts. 


Each standing committee, except the Standing Committees on Judicial 
Conduct, Appeal Courts and Trial Courts, shall have a minimum of five 
members who shall be elected at each annual meeting. The chairman of 
each such committee shall be elected annually by the members of the 
committee from among their own number. 


The members of the Standing Committees on Appeal Courts and Trial 
Courts shall respectively consist of the Council members who are mem- 
bers of such courts and the chairmen of such committees shall be the Chief 
Justices of the Appeal Court and the Trial Court of the province or territo- 
ry in which the next annual meeting is to be held. 


Any vacancy ina standing committee arising between annual meetings 
may be filled by the Executive Committee. 


A standing committee is responsible for the achievement of its objects sub- 
ject to the approval of the Finance Committee for the expenditure of public 
funds. 


Articles 5.08, 5.09 and 5.11 of these by-laws apply mutatis mutandis to any 
committee of the Council. 


The Chairman, the Executive Committee or the Council may establish and 
prescribe the powers and duties of ad hoc committees. Judges who are 

not Council members may be included in the membership as needed from 
time to time. 


Judges who attend a meeting of a standing or ad hoc committee of the 
Council duly called by its chairman, and for which approval to hold the 
meeting has been received from the Council Chairman, shall be reim- 
bursed their expenses in so attending the meeting pursuant to section 
41(1) of the Act. 
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Election of 
Nominating 
Committee 


Chairman 


Duties of 
Committee 


Written report 


Representation 


Candidates 


Committee 


Complaint or 
allegation 
about conduct 
of a judge 


Complaint or 
allegation 
about conduct 
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ARTICLE VII 
NOMINATING COMMITTEE 


7.01 


7.02 


7.03 


7.04 


7.05 


7.06 


At every annual meeting the members of the Council shall elect a three- 
member Nominating Committee. 


The Nominating Committee shall appoint from amongst its members a 
chairman who shall organize the work of the Committee and preside over 
its meetings. 


The Nominating Committee shall nominate candidates for membership 
on the Executive Committee and on all standing committees. 


A written report of the nominations proposed by the Nominating Com- 
mittee shall be sent to the members of the Council at least 30 days before 
each annual meeting of the Council. 


In preparing its report the Nominating Committee shall consider and, if 
possible, nominate candidates who will furnish regional and jurisdictional 
representation. 


Notwithstanding the report of the Nominating Committee, any member 
of the Council may nominate from the floor any eligible member of the 
Council for election to the Executive Committee or to a standing 
committee. 


ARTICLE VIII 
JUDICIAL CONDUCT 


8.01 


8.02 


8.03 


The members of the Executive Committee shall constitute the Judicial 
Conduct Committee. 


Every complaint or allegation received at the office of the Council, con- 
cerning the conduct of a judge who is subject to the Act, shall be referred 
to the Executive Secretary. 


Every complaint or allegation received by any member of the Council con- 
cerning the conduct of a judge which, in the opinion of such member, may 
require the attention of the chairman of the Judicial Conduct Committee, 
shall be sent to the Executive Secretary. 


Referral to 
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Duties of 
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Committee 
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Committee 


Duties of 
Council 


Duties of 
Council 


Duties of 
Council 


Inquiry 


Committee 


8.04 


8.05 


8.06 
(a) 
(b) 
8.07 


8.08 


(a) 
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8.11 
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The Executive Secretary shall establish a file and refer every complaint or 
allegation mentioned in articles 8.02 and 8.03 to the chairman of the Judi- 
cial Conduct Committee. 


The chairman of the Judicial Conduct Committee may make further 
inquiries concerning a complaint or allegation in respect of a judge. 


With or without making further inquiries, the chairman of the Judicial 
Conduct Committee may 

close the file and advise the complainant accordingly with an appropriate 
explanation; or 

refer the matter to the Judicial Conduct Committee. 


Upon referral of a complaint or allegation in respect of a judge to the Judi- 
cial Conduct Committee pursuant to article 8.06, the Committee may 
make or cause to be made further inquiries. 


With or without making further inquiries, the Judicial Conduct Commit- 
tee may 

decide that no investigation pursuant to section 63 of the Act is warranted 
and advise the complainant accordingly with an appropriate explanation; 
or 

refer the matter to the Council together with its recommendation. 


Upon referral of a complaint or allegation to the Council pursuant to 
article 8.08 the Council may appoint a special committee to conduct such 
further inquiries as may be appropriate and to report back to the Council. 


Upon referral of a matter to the Council pursuant to article 8.08 and upon 
considering the report of a special committee if one has been appointed 
pursuant to article 8.09, the Council may decide that 

no investigation pursuant to subsection 63(2) of the Act is warranted and 
advise the complainant accordingly with an appropriate explanation; or 
an investigation may be warranted and direct that the judge be given an 
opportunity to be heard on the question of whether or not there should be 
an investigation pursuant to subsection 63(2) of the Act. 


After hearing the submissions, if any, of the judge pursuant to article 
8.10 (b), the Council may 

decide that no investigation pursuant to subsection 63(2) of the Act is 
warranted and advise the complainant accordingly with an appropriate 
explanation; or 

establish an Inquiry Committee for the purpose of making an investiga- 
tion into the matter pursuant to section 63 of the Act. 


The Inquiry Committee shall conduct the investigation in accordance 
with sections 63 and 64 of the Act and shall report its conclusions to the 
Council. 
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8.15 


8.14 


8.16 


8.17 


Where the Council receives a request from the Minister of Justice of Cana- 
da under subsections 63(1) or 69(1) of the Act or a request from the Attor- 
ney General of a province under subsection 63(1) of the Act to conduct an 
inquiry as to whether a judge or other person should be removed from 
office for any of the reasons set forth in subsection 65(2) of the Act, the 
Judicial Conduct Committee shall, subject to the Act, recommend to the 
Council the manner in which the inquiry is to be conducted. 


The Council at the conclusion of an investigation or inquiry pursuant to 
sections 63 and 69 of the Act shall not reach a conclusion adverse to a 
judge or other person referred to in section 69(1) of the Act without first 
giving such judge or other person an opportunity to appear before the 
Council to make further submissions. 


The Council, in making its report to the Minister pursuant to section 65(1) 
of the Act, shall indicate that it accepts or rejects the conclusions reached 
and recommendations made, if any, by the Inquiry Committee. 


The Executive Secretary shall provide a copy of any complaint or allega- 
tion made to the Council against a judge, together with a copy of the reply, 
to the judge concerned, and to the judge’s Chief Justice or Chief Judge. 


No communication received or sent by the Council nor the proceedings of 
a meeting of the Council concerning any matter under sections 63 and 65 
of the Act shall be disclosed, except as required by these by-laws, to any 
person without the authority of the Council, except that a member of the 
Council may, without disclosing the allegations or evidence or what was 
said by any member of the Council, or how any members voted, inform 
the members of the court generally about such proceedings where, in the 
view of the Council member, such matters should be disclosed confiden- 
tially to members of the court for the purposes of the proper administra- 
tion of justice. 


ARTICLE IX 
JUDICIAL EDUCATION 


9.01 


Pursuant to sections 41(1) and 60(2)(b) of the Act the Council may autho- 
rize judges to attend seminars and conferences for their continuing 
education. 
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ARTICLE X 
FINANCE 


10.01 


10.02 


10.03 


The Chairman of the Council is authorized to approve the attendance of 
federally-appointed judges at meetings, seminars or conferences held for 
a purpose related to the administration of justice. A judge attending 
such a meeting, seminar or conference is entitled to be reimbursed for 
expenses incurred, pursuant to section 41(1) of the Act. 


The Finance Committee shall prepare for the Executive Committee the 
Council's annual budget for presentation to the Commissioner for 
Federal Judicial Affairs. 


At each meeting of the Council the Finance Committee shall present a 
current report on the financial affairs of the Council. It shall also super- 
vise the financial affairs and operations of the Council and its commit- 
tees, and undertake such further financial assignments that the Council 
or its Executive Committee may direct. 


ARTICLE XI 
AMENDMENT OF BY-LAWS 


11.01 


11.02 


LUS 


These by-laws may be amended by a majority vote of all the members of 
the Council upon notice in writing of the proposed amendment being 
given to the Executive Secretary not less than 30 days before the meeting 
of the Council where such amendment will be considered. 


Upon receiving any such notice the Executive Secretary shall forthwith, 
and not less than 10 days before such meeting, cause a copy thereof to be 
communicated to every member of the Council. 


Notwithstanding articles 11.01 and 11.02 the notice period for a change to 
these by-laws can be waived by agreement of two-thirds of the members 
present at a meeting of the Council. 
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Following is the text of Part II of the Judges Act, which governs the Canadian 
Judicial Council. It is taken from chapter J.-1 of the Revised Statutes of Canada, 
1985. 


PART I] 
CANADIAN JUDICIAL COUNCIL 


INTERPRETATION 
Definition of 58. In this Part, “Minister” means the Minister of Justice of Canada. 
“Minister” 

CONSTITUTION OF THE COUNCIL 
Council 59. (1) There is hereby established a Council, to be known as the Canadian 
established Judicial Council, consisting of 

(a) the Chief Justice of Canada, who shall be the chairman of the Council; 

(b) the chief justice and any senior associate chief justice and associate chief 
justice of each superior court or branch or division thereof; 

(c) subject to subsection (2), one of the senior judges, as defined in subsection 
22(3), of the Supreme Court of the Yukon Territory and the Supreme Court 
of the Northwest Territories; 

(d) the chief judge and any associate chief judge of each county court or, where 
there is no such chief judge or associate chief judge, such judge as is named 
by the judges of that court to represent that court on the Council; and 

(e) the Chief Judge and Associate Chief Judge of the Tax Court of Canada. 

Successive (2) The senior judges referred to in paragraph (1)(c) shall succeed each other on 

terms of the Council every two years. 

senior judges 

Successor to (3) In the event of the death or resignation of a senior judge referred to in 

senior judge paragraph (1)(c) during the term of that judge on the Council, the judge 
who succeeds that judge as senior judge of the same court shall become a 
member of the Council for the remainder of the term. 

Substitute (4) Each member of the Council may appoint a judge of that member’s court to 

member be a substitute member of the Council and the substitute member shall act 


as a member of the Council during any period in which he is appointed to 
act, but the Chief Justice of Canada may, in lieu of appointing a member of 
the Supreme Court of Canada, appoint any former member of that Court to 
be a substitute member of the Council. R.S., c. J-1, s. 30; RS. c. 16(2nd 
Supp.),s. 10; 1976-77, c. 25, ss. 15, 16; 1980-81-82-83, c. 158, s. 45. 
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60. 


(2) 
(a) 


(b) 
(c) 


(d) 


61. 


(2) 


(3) 
(a) 
(b) 


(c) 


62. 


(1) The objects of the Council are to promote efficiency and uniformity, and 
to improve the quality of judicial service, in superior and county courts and 
in the Tax Court of Canada. 


In furtherance of its objects, the Council may 

establish conferences of chief justices, associate chief justices, chief judges 
and associate chief judges; 

establish seminars for the continuing education of judges;* 

make the inquiries and the investigation of complaints or allegations 
described in section 63; and 

make the inquiries described in section 69. R.S., c. J-1,s. 30; RS, c. 

16(2nd Supp.), s. 10; 1974-75-76, c. 48, s. 17; 1976-77, c. 25, s. 15; 1980-81-82- 
83, c. 158, s. 45. 


(1) The Council shall meet at least once a year. 


Subject to this Act, the work of the Council shall be carried on in such man- 
ner as the Council may direct. 


The Council may make by-laws: 

respecting the calling of meetings of the Council; 

respecting the conduct of business at meetings of the Council, including the 
fixing of quorums for such meetings, the establishment of committees of the 
Council and the delegation of duties to any such committees; and 
respecting the conduct of inquiries and investigations described in section 
63.48.5i,¢. J=1,,s-30; RS..c. 162ndiSupp.),s. 10; 1976-77,c, 25, 5, 15. 


The Council may engage the services of such persons as it deems necessary 
for carrying out its objects and duties, and also the services of counsel to aid 
and assist the Council in the conduct of any inquiry or investigation 
described in section 63. R.S., c. 16(2nd Supp.), s. 10; 1976-77, c. 25, ss. 15, 16; 
1930-31-62-83;1eu1 5776. 16. 


41. 


The Council also, under subsection 41(1), designates certain meetings, conferences and seminars for which the expenses of 
federally-appointed judges can be paid. The text is as follows: 


(1) A judge of a superior or county court or of the Tax Court of Canada who attends a meeting, conference or seminar that is held 
for a purpose relating to the administration of justice, and whose attendance thereat in the capacity of a judge is required by law, or 
who, with the approval of the chief justice or chief judge of that court, attends any such meeting, conference or seminar that the 
judge in that capacity is expressly authorized by law to attend, is entitled to be paid, as a conference allowance, reasonable travel 
and other expenses actually incurred by him in so attending. 


Inquiries 


Investigations 


Inquiry 


Committee 
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INQUIRIES CONCERNING JUDGES 


63. 


(2) 


(3) 


(4) 
(a) 


(b) 


(5) 


(6) 


(1) The Council shall, at the request of the Minister or the attorney general 
of a province, commence an inquiry as to whether a judge of a superior or 
county court or of the Tax Court of Canada should be removed from office 
for any of the reasons set out in paragraphs 65(2)(a) to (d). 


The Council may investigate any complaint or allegation made in respect of 
a judge of a superior or county court or of the Tax Court of Canada. 


The Council may, for the purpose of conducting an inquiry or investigation 
under this section, designate one or more of its members who, together 
with such members, if any, of the bar of a province, having at least ten years 
standing, as may be designated by the Minister, shall constitute an Inquiry 
Committee. 


The Council or an Inquiry Committee in making an inquiry or investigation 
under this section shall be deemed to be a superior court and shall have 
power to summon before it any person or witness and to require him to 
give evidence on oath, orally or in writing or on solemn affirmation if the 
person or witness is entitled to affirm in civil matters, and to produce such 
documents and evidence as it deems requisite to the full investigation of the 
matter into which it is inquiring; and 

the same power to enforce the attendance of any person or witness and to 
compel the person or witness to give evidence as is vested in any superior 
court of the province in which the inquiry or investigation is being 
conducted. 


The Council may prohibit the publication of any information or documents 
placed before it in connection with, or arising out of, an inquiry or investi- 
gation under this section when it is of the opinion that the publication is not 
in the public interest. 


An inquiry or investigation under this section may be held in public or in 
private, unless the Minister requires that it be held in public, R.S; cJ=1, s: 
31; .S5-c, [eQndisupp:),s)10; 1976-77, c.25, $715; 1980-31-32-83, 

c. 158, s. 46. 


A judge in respect of whom an inquiry or investigation under section 63 is 
to be made shall be given reasonable notice of the subject-matter of the 
inquiry or investigation and of the time and place of any hearing thereof 
and shall be afforded an opportunity, in person or by counsel, of being 
heard at the hearing, of cross-examining witnesses and of adducing evi- 
dence on his own behalf. RS. c. J-1, s. 31; R.S., c. 16(2nd Supp.), s. 10; 1976- 
1002570 10) 
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REPORT AND RECOMMENDATIONS 


65. 


(2) 


(a) 
(b) 
(c) 
(d) 


(1) After an inquiry or investigation under section 63 has been completed, 
the Council shall report its conclusions and submit the record of the inquiry 
or investigation to the Minister. 


Where, in the opinion of the Council, the judge in respect of whom an 
inquiry or investigation has been made has become incapacitated or dis- 
abled from the due execution of the office of judge by reason of 

age or infirmity, 

having been guilty of misconduct, 

having failed in the due execution of that office, or 

having been placed, by his conduct or otherwise, in a position incompatible 
with the due execution of that office, 

the Council, in its report to the Minister under subsection (1), may recom- 
mend that the judge be removed from office and cease to be paid any 
further salary. RS. c. J-1, s. 32; RS. c. 16(2nd Supp.), s. 10; 1976-77, c. 

25 +19: 


EFFECT OF INQUIRY 


66. 


(2) 


67. 
(a) 
(b) 


(1) A judge who is found by the Governor in Council, on report made to 
the Minister by the Council, to have become incapacitated or disabled from 
the due execution of the office of judge shall, notwithstanding anything in 
this Act except subsection (2), cease to be paid or to receive or to be entitled 
to receive any further salary if the Council so recommends. 


The Governor in Council may grant leave of absence to any judge found, 
pursuant to subsection 65(2), to be incapacitated or disabled, for such 
period as the Governor in Council, in view of all the circumstances of the 
case, may consider just or appropriate, and if leave of absence is granted the 
salary of the judge shall continue to be paid during the period of leave of 
absence so granted. 


The Governor in Council may grant to any judge found, pursuant to 
subsection (1), to be incapacitated or disabled, if that judge resigns his office, 
the annuity that the Governor in Council might have granted the judge if he 
had resigned at the time when the finding was made by the Governor in 
Contre svo27iis.,c. Lond Supp:)is- 1071976277, c: 256. be 


The Governor in Council may, by order, after the receipt of a report 
described in subsection 65(1), 

on the recommendation of the Minister, remove a judge of a county court 
from office; and 

on address of the Senate and House of Commons, remove a judge of the 
Tax Court of Canada from office. R.S., c. 16(2nd Supp.), s. 10; 1976-77, c. 25, 
s. 15; 1980-81-82-83, c. 158, s. 47. 


ANNUAL REPRT 1989-1990 
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REPORT TO PARLIAMENT 


68. 


Any order of the Governor in Council made pursuant to section 67 and all 
reports and evidence relating thereto shall be laid before Parliament within 
fifteen days after that order is made, or, if Parliament is not then sitting, on 
any of the first fifteen days next thereafter that either House of Parliament is 
sitting. R.S., c.16(2nd Supp.), s. 10; 1976-77, c. 25, s. 15. 


INQUIRIES CONCERNING OTHER PERSONS 


69. 


(a) 


(b) 


(2) 


(3) 


(1) The Council shall, at the request of the Minister, commence an inquiry 
to establish whether a person appointed pursuant to an enactment of Parlia- 
ment to hold office during good behaviour other than 

a judge of a superior or county court or of the Tax Court of Canada, or 

a person to whom section 48 of the Parliament of Canada Act applies, 

should be removed from office for any of the reasons set out in paragraphs 
65(2)(a) to (d). 


Subsections 63(3) to (6), sections 64 and 65 and subsections 66(1) and (2) 
apply, with such modifications as the circumstances require, to inquiries 
under this section. 


The Governor in Council may, on the recommendation of the Minister, after 
receipt of a report described in subsection 65(1) in relation to an inquiry 
under this section in connection with a person who may be removed from 
office by the Governor in Council other than on an address of the Senate or 
House of Commons or on a joint address of the Senate and House of Com- 
mons, by order, remove the person from office. 1974-75-76, c. 48, s. 18; 1976- 
77,,¢. 25,8. 15; 1980-81-82-83, c. 158, s. 48. 


REPORT TO PARLIAMENT 


70. 


Any order of the Governor in Council made pursuant to subsection 69(3) 
and all reports and evidence relating thereto shall be laid before Parliament 
within fifteen days after that order is made or, if Parliament is not then sit- 
ting, on any of the first fifteen days next thereafter that either House of 
Parliament is sitting. 1974-75-76, c. 48, s. 18; 1976-77, c. 25, s. 15. 


REMOVAL BY PARLIAMENT OR GOVERNOR IN COUNCIL 


Powers, 71. Nothing in, or done or omitted to be done under the authority of, any of 
rights or sections 63 to 70 affects any power, right or duty of the House of Commons, 
duties not the Senate or the Governor in Council in relation to the removal from office 
affected of a judge or any other person in relation to whom an inquiry may be 


conducted under any of those sections. 1974-75-76, c. 48, s. 18; 1976-77, 
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REPORT 


n signing for the first time an 
| annual report of the Canadian 
Judicial Council, I am mindful 
of the outstanding contribution 
of my predecessor, the Right 
Honourable Brian Dickson, both 
as Chief Justice of Canada and as 


Chairman of the Council to 
June 30, 1990. 


At the Supreme Court of Canada, he 
presided over the dawn of a new era 
when the law came under the umbrel- 


la of the Canadian Charter of Rights 
and Freedoms. 


Here at the Council, he opened the 
doors to public scrutiny with the inau- 
guration of this series of annual reports 
in 1987-88, for example. His term also 
saw gender equality, an area where the 
courts are increasingly sensitive to 
changing realities and expectations, 
become a core topic at the Council’s 
summer seminars, beginning in 1989. 
He has left us many achievements. 


Cale. ARN UAL 
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Indeed, much of this annual report 
bears the stamp of his term of office. 

It was under his chairmanship that 
work began, for example, towards pub- 
lication of Commentaries on Judicial 
Conduct (simultaneously published 

in French as Propos sur la conduite 

des juges), which I am confident will 
prove to be a landmark in the growing 
literature in this area. 


As for myself, my first contact with 
this Council is as Chairman. In that 
regard, I should like to express my 
gratitude to all of the members of the 
Council for the generous support they 
have offered me as of Day One. This, 
I had been told by my predecessor, 

I could count on. 
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Antonio Lamer Co Cy. 
Chairman 


Canadian Judicial Council 
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Members of the Canadian Judicial Counci 


as he Canadian Judicial Council was 
created by Parliament in 1971 “to 


Sscoromenievsa 


promote efficiency and uniformi- 
ty, and to improve the quality of judi- 
cial service” in federally appointed 
courts (subsection 60(1) of the Judges 
Act). 


The Chief Justice of Canada is always 
chairman of the Council as part of 
his duties. In 1990-91, the Right 
Honourable Brian Dickson retired as 
Chief Justice and Chairman and was 
succeeded by the Right Honourable 
Antonio Lamer. 


Cnc 


|, 1990 Annual Meeting 


Members of the Council are the chief 
justices, associate chief justices, chief 
judges and associate chief judges of all 
federally appointed courts, together 

with the senior judges of the Supreme 
Court of the Yukon Territory and the 
Supreme Court of the Northwest Ter- 
ritories who share a seat, taking turns 


as members for two-year periods. 


A complete list of members can be 


found in Appendix A. 
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The Council’s activities fall under four 


broad heads: 


® arranging continuing educa- 
tion for judges (see Chapter 2 
of this report); 


e dealing with complaints 
against judges (Chapter 3); 


e providing a forum for develop- 
ing consensus among its mem- 
bers, as the heads of the higher 
courts, on matters of direct 
interest to the judiciary 


(Chapter 4); and 


¢ in consultation with the 
Canadian Judges Conference, 
making representations to the 
Government with respect to 
judicial salaries and benefits 


(Chapter 5). 


This annual report covers the Coun- 
cil’s activities during the 1990-91 
fiscal year — from April 1, 1990, to 
March 31, 1991. 


Much of the Council’s work is carried 
out by committees. They are listed in 
Appendix B, with the names of mem- 


bers as of March 31, 1991. 


The full Council meets twice in each 


calendar year. During the 1990-91 fis- 


cal year, three meetings took place — 
in Ottawa on April 6, 1990; in 
Winnipeg on August 29, 1990; and 
again in Ottawa on March 22, 1991. 


Budgetary and staffing information is 
set out in Appendix D. 


For the convenience of readers, the 
by-laws of the Council and Part II of 
the Judges Act, which establishes the 
Council, are printed as Appendices E 
and E It should be noted that articles 
8.04 to 8.06 of the by-laws were 
amended in 1990-91, to permit the 
Chairman of the Judicial Conduct 
Committee to delegate some of his 
duties. 
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| easeless change in law and society 

puts an equally ceaseless demand 

on judges to seek out new knowl- 
edge and new perspectives. A gold 
medal for first place in the law class 
of 1951 or even 1981 is no guarantee 
that someone is totally familiar with 
the law in 1991, let alone totally 
familiar with the needs and 
expectations of society. 


THE COUNCIL’S PROGRAM 


arliament wrote continuing 

education into the mandate of 

the Canadian Judicial Council 
(paragraph 60(2)(b) of the Judges 
Act), and a multi-faceted program has 
been put in place. The Council: 


® organizes an annual summer 
seminar to update judges in a 
range of areas; 


¢ works closely with two inde- 
pendent, non-profit bodies, 
the National Judicial Institute! 
and the Canadian Institute for 
the Administration of Justice, 
and with others to ensure that 
appropriate and adequate 
opportunities for learning are 
available to judges; 


¢ designates meetings, confer- 
ences and seminars with res- 
pect to which the expenses 
of judges who attend may be 
reimbursed under subsection 


41(1) of the Act; 


¢ recommends judges for Nation- 
al Judicial Study Leave Fellow- 
ships; and 


* provides practical assistance to 
help smooth the judiciary’s way 
into the computer age. 


The first three roles are the responsi- 
bility of the Judicial Education Com- 
mittee. Separate committees deal with 
applications for the fellowships and 
publish Computer News for Judges. 
The membership of all these commit- 
tees can be found in Appendix B. 


In reading this chapter, readers should 
be aware that it is not an exhaustive 
survey of all educational opportunities 
of which federally appointed judges 
avail themselves. 


For example, subsection 41(2) of the 
Act also allows for the reimbursement 
of expenses incurred by judges in 
attending certain meetings, confer- 
ences.and seminars. The choice under 


subsection 41(2) is made by individual 
chief justices and chief judges for 
members of their own courts who 
have asked to attend these events. 


In addition, courts in several prov- 
inces have engaged the National Judi- 
cial Institute to design and/or present 
courses tailored to their needs. Cours- 
es very much in demand include early 
orientation for new judges, the use of 
computers, and criminal law and pro- 
cedure. 


Mention should also be made of the 
second-official-language training 
offered by the Commissioner for Fed- 
eral Judicial Affairs. 


SUMMER SEMINAR 


n years past, the Council arranged 

separate seminars for judges of the 

county and district courts and 
those of the superior courts. But 
judicial reorganization has left Nova 
Scotia as the only province with 
county courts and there are no longer 
district courts in any province. There- 
fore, as a matter of efficiency, begin- 
ning in 1990 only one summer seminar 
is offered by the Council, and it is 
open to all federally appointed judges. 


| This body was previously known as the Canadian Judicial Centre. While the change took place after the close of the 1990-91 fiscal year, the new name is used in this report for 


the sake of keeping the vocabulary up to date. 
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Ninety-two judges (in addition to 
organizers and discussion leaders) 
attended the 1990 seminar, from 

July 29 to August 2 at Charlottetown. 


In accordance with tradition, there 
were special guests from the benches 
of the United States and the United 
Kingdom and from the Supreme 
Court of Canada. They were: 


e His Honour Harry T. Edwards, 
U.S. Court of Appeals, District 
of Columbia Circuit; 


e the Honourable Mr. Justice 
Philip Otton, Queen’s Bench 
Division of the Royal Courts 
of Justice, London; and 


e Madam Justice Claire 
LHeureux-Dubé, Supreme 
Court of Canada. 


The full program of the summer semi- 
nar is set out in Appendix C. As 
usual, the basis for learning was small- 
group discussion. 


Judges had some choice among topics 
offered. But four core topics were dis- 
cussed by all participants — sections 1 
(reasonable limits) and 24 (remedies 
for infringement or denial) of the 
Canadian Charter of Rights and 
Freedoms, administrative law, evidence 
and, fourth, gender equality. 


(GENDER EQUALITY 


TN eflecting the Council’s commit- 
Ë } 
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| \ 
1 \ in this area, gender equality was 


ment to alert and inform judges 


again a core topic at the summer semi- 
nar in 1990. The program was also 
strengthened with new materials — a 
30-minute video with an accompany- 
ing written manual. 


The video and manual were produced 
by the National Judicial Institute 
under a contract from the Judicial 
Education Committee. They were 
developed for the Institute by Donna 
Hackett, then a Crown attorney and 
now a judge of the Ontario Court of 
Justice (Provincial Division). 


The first section of the manual deals 
with general principles and suggests a 
definition of gender equality — “when 
actions and decisions are based upon a 
fair and informed assessment of the 
merit of each person or situation, and 
not based upon preconceived notions 
of gender roles or behaviour.” 


Each of the remaining four sections 
presents a case history that illustrates 
a particular issue, with background 
information and points for discussion. 
The video presents the case histories 
in dramatic form, for greater impact. 
These sections, with examples of dis- 
cussion points, are: 
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° treatment of wife/partner 


assault in criminal proceedings 
and in custody proceedings: “Is 
a wife/partner assault more or 
less serious than an identical 
assault between strangers?”; 


treatment of women’s employ- 
ment in custody and support 
cases: “If the father had remar- 
ried ... and his new wife could 
care for this [four-year-old] 
child full-time, how would that 
influence your decision” when 
the former wife, hitherto the 
primary caregiver, would have 


to place the child in daycare 
while she worked?; 


influences on trials and sen- 
tencing for sexual assault: If 
the victim had no injuries 
requiring medical attention, 
does that “make you more or 
less skeptical” that there was 
an offence? “Are all sexual 
assaults coerced? If the victim 
is strong, the coercion might 
involve more force. If the vic- 
tim is vulnerable ... just the 
threat of physical force may be 
all that is required ... . Is the 
issue the amount of force or is 
it the domination?”; and 


the credibility of women in the 
courts: If counsel for one side, a 
senior male lawyer who knows 
the judge socially as well as 
professionally, acts in a sexist 
manner to a junior female 
lawyer acting for the other 


side, “what would your reaction 
be if you were the judge in this 
real example” — laugh along 
with the male, do nothing, 
challenge the action? 


Definitive answers are not provided 
to the questions raised. To prescribe 
answers would undermine judicial 
independence, for no two cases are 
identical. Judges are rightly expected 
to tailor their decisions exactly to the 
facts placed before them in each case 
as seen through the relevant law. 


The goal at the seminars is rather to 
encourage personal reflection and the 
mutual instruction that flows from dis- 
cussion among peers. 


The video and manual were used for 
the first time at the 1990 summer 
seminar. They were well received, 
and it was decided to offer the same 
program again at the 1991 seminar. 


In addition, the Council has given the 
National Judicial Institute permission 
to use the video and manual in pro- 
grams it puts on for judges, both 
provincially and federally appointed. 


As well as the materials for the sum- 
mer seminar and the inclusion of 
material on gender neutrality in 
Commentaries on Judicial Conduct, 
mentioned below, the Council has 
also taken the following steps: 


Me AA NEN a AoE 


+ Gender equality was made a 


standing item on the agendas 
of the Trial Courts Committee 
and the Appeal Courts Com- 
mittee, which together take in 
the entire membership of the 
Council, and the Trial Courts 
Committee made arrangements 
for exchanges of papers and 
information in this area; 


In addition to ensuring, under 
subsection 41(1) of the Judges 
Act, that Canadian judges 
could attend the Edinburgh 
Conference on Equality in the 
Administration of Criminal 
Justice: Gender, Race and 
Class in August, 1990, the 
Council authorized the pay- 
ment of expenses for judges 
who would participate in 

the Department of Justice’s 
National Symposium on 
Women, the Law and the 
Administration of Justice in 
Vancouver in June, 1991; and 


Following a general discussion 
in the Executive Committee, 
the Council formally urged 
that all members take active 
steps to promote gender 
fairness and other forms of 
equality in the courts — and, 
indeed, a number of courts 
already have educational pro- 
grams in this area. 
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APPROVAL OF EXPENSES 


(\ ubsection 41(1) of the Judges Act 
\ provides for the payment of 
expenses incurred by judges in 
attending meetings, conferences and 
seminars. The Council is the body 
that designates events in relation to 
which such expenses may be paid. 


Seven 1990-91 events were approved 
in addition to the Council’s own sum- 
mer seminar, already reviewed above, 
and certain programs offered by the 
Canadian Institute for the Adminis- 
tration of Justice and the National 
Judicial Institute, listed later in this 
chapter. They were: 


e the Stanford Lectures, spon- 
sored by the Canadian Insti- 
tute for Advanced Legal 
Studies, July 15-21, 1990: up 
to 62 judges — 57 participants 
and 5 organizers/speakers; 


e the triennial Commonwealth 
Law Conference, sponsored by 
the Commonwealth Lawyers’ 
Association, April 16-20, 1990, 


in Auckland, N.Z.: up to 
14 judges; 


¢ aconference on Alternative 
Dispute Resolution, sponsored 
by the Unified Family Court, 
May 27-29, 1990, in Hamilton: 


up to 15 judges; 


2 Mr. Justice K. Peter Richard of the Supreme Court of Nova Scotia, chairman of the Council’s Judges Computer Advisory Committee, gave a paper at this conference — 


an overview of the state of court technology. 
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e the Conference of the Associ- 
ation of Family and Concilia- 
tion Courts, May 30-June 2, 
1990, in Winnipeg: up to 
36 judges — 33 participants 
and 3 organizers/speakers; 


e Equality in the Administration 
of Criminal Justice: Gender, 
Race and Class, a conference 
sponsored by the Society for 
the Reform of Criminal Law, 
August 5-10, 1990, in Edin- 
burgh, Scotland: up to 15 
judges; 


e the Paisley Conference on the 
Law of Negligence, sponsored 
by the University of British 
Columbia and the B.C. 
Continuing Legal Education 
Society, September 28-29, 
1990, in Paisley, Scotland: 
up to 57 judges; and 


e packaged with the Paisley 
Conference, the traditional 
Judges Day program sponsored 
by the Canadian Judges Con- 
ference in conjunction with 
the annual meeting of the 
Canadian Bar Association, 
September 26-27, 1990, in 


London, England. 


As it ordinarily does, the Council 
authorized the attendance of two 
judges at the well-respected Senior 
Appellate Judges Seminar offered 
annually by the New York University 
School of Law, but the 1990 session 


was cancelled. 


CIA] PROGRAMS 


gain in 1990-91, the Canadian 
Li Institute for the Administration 


L of Justice (CIAJ) offered two 


À À 


well-established programs on behalf 
of the Council: 


e the annual seminar for new 
judges, where experienced 
jurists offer advice on such 
matters as jury charges, judg- 
ment writing and sentencing, 
February 24 to March 1, 1991, 
at Sainte-Adéle, Quebec: for 
all new judges appointed in the 
year since the previous session; 
and 


e the annual seminar on judg- 
ment writing, July 1-6, 1990, 
in Montreal: up to 62 judges 
in addition to organizers and 
discussion leaders. 


In addition, for purposes of subsection 
41(1), the Council designated CIAJ 


conferences on: 


¢ Health and Law, October 10- 
13, 1990, in Toronto: up to 
80 judges, including up to 5 
as organizers or speakers; and 


e Courts, Media and the Law, 
August 24-25, 1990, in 
Winnipeg: members of the 
Council plus up to 16 other 
judges. 


NATIONAL JUDICIAL 
INSTITUTE PROGRAMS 


“\ reated with federal and provincial 


_ funding to design and coordinate 
\J educational services for both fed- 
erally and provincially appointed 
judges, the National Judicial Institute 
completed its second year in 1990-91 
with an extensive program in place. 


As already noted, the Council works 
closely with the Institute. The execu- 
tive director of the Institute sits on 
the Council’s Judicial Education Com- 
mittee and the Council is represented 
by one member on the Institute’s 
board of governors.3 


The Council turns to the Institute for 
some services — for example, the pro- 
duction of materials on gender equali- 
ty, already mentioned. 


On behalf of the Council, the Insti- 
tute also sends each new federally 
appointed judge, immediately upon 
announcement of the appointment, 
the binders of written materials used 
at the latest CIAJ seminar for new 
judges. 


Because of its scale and scope, the 
CIAJ seminar can be scheduled only 
once a year, and the Institute meets 
an important need by also providing 
short courses at frequent intervals for 
new judges at all levels of the court 
system. The Council ensures that all 


As 1990-91 began, the Council’s representative was the Honourable Frank Iacobucci, then Chief Justice of the Federal Court of Canada. With his elevation to the Supreme 
Court of Canada, he ceased to be a member of the Council, and he was succeeded on the board of governors by Chief Justice Lorne O. Clarke of Nova Scotia. 
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newly appointed judges at the federal 
level can be reimbursed expenses they 
incur in attending these courses, as 


well as the CIAJ course. 


Judicial Institute courses designated by 
the Council for purposes of subsection 


41(1) in 1990-91 were: 


e Early Orientation for New 
Judges: three courses — June 
12-13, 1990, and October 31- 
November 2, 1990, in Ottawa, 
and March 7-8, 1991, in 


Vancouver; 


® aseminar on the Conduct 
of Complex Trials, Toronto, 
October 22-23, 1990: 15 par- 


ticipants and 8 instructors; 


® two courses on Current Crimi- 
nal Procedure and Evidence, in 
Ottawa, May 31-June 1, 1990, 
and Vancouver, March 6-7, 
1991: up to 90 judges in total 
for these and one further 
course to be given later in 


1991; 


° aseminar on Caseflow Man- 
agement, March 19-20, 1991, 
in Ottawa: for Council mem- 
bers as chiefs and associate 
chiefs of their courts, or their 
nominees; and 


CEA AMEN AT, 


+ five three-day courses in Hali- 
fax, Vancouver and Ottawa on 
the use of computers in judicial 
work — three introductory 
courses in English and one in 
French and one more advanced 
course in English. 


Demand for computer training is high. 
The original designation of four cours- 
es proved inadequate and it was 
increased in the course of the year. 
Sessions were scheduled at irregular 
intervals as classes were assembled. 


STUDY LEAVE FELLOWSHIPS 


Y nder the National Judicial Study 

| Leave Fellowship Program estab- 

lished in 1988, selected judges 
have spent six months at the faculty 
of law of a Canadian university for 
research, study and teaching. The 
exact program of each fellowship is 
always tailored to the needs and possi- 
bilities of both judge and law school. 


Judges must have served 10 years to 
be eligible for fellowships and must be 
recommended by their chief justices 
or chief judges. 


Applications are reviewed by the 
Council’s Study Leave Selection 
Committee, which includes represen- 
tatives of the Council of Canadian 
Law Deans, one from the common law 
tradition and one from the civil law 
tradition.* 


(l 


On behalf of judges whose applica- 
tions it accepts, the Council recom- 
mends that the Governor in Council 
grant the necessary leave of absence 
from the bench under section 54 of 


the Judges Act. 


The first two fellowships began on 
July 1, 1989. By the end of the fiscal 
year under review, 11 judges had com- 
pleted fellowships and two more were 
pursuing fellowships ending June 30, 
1991. These two (the other 11 have 
been listed in previous annual reports) 
were: 


e Mr. Justice Roger Chouinard, 
Quebec Court of Appeal, at 
Université Laval for study and 
to be available to students for 
consultations; and 


e Madam Justice Ruth Krindle, 
Manitoba Court of Queen’s 
Bench, at the University of 
Manitoba to help develop an 
advocacy skills component for 
the second-year law course. 


Fellowships were also approved in 
1990-91 at all levels for three further 
leaves from July 1 to December 31, 


1991, as follows: 


e Mr. Justice William Grant, 
Supreme Court of Nova Scotia, 
at the University of Victoria 
for research and study in pre- 
trial procedures, alternate dis- 
pute resolution, aboriginal 


4In 1990-91, W.A.W. Neilson left the Committee when his term as Dean of Law at the University of Victoria was completed. The Council is grateful to him for the key role he 
played in turning the fellowships from a long-held dream into a present reality 
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claims, treatment of minorities 
and gender equality and in 
U.S.-Canada comparisons in 
criminal jury trials; 


e Mr. Justice Michael Meehan, 
Ontario Court of Justice (Gen- 
eral Division), at the Univer- 
sity of British Columbia for 
research and study on criminal 
jury trials; and 


e Mr. Justice Jean Moisan, 
Quebec Superior Court, at 
Université Laval to pursue 
post-graduate studies. 


REVISION OF THE 
FELLOWSHIPS PROGRAM 


| udges granted fellowships have all 

| been enthusiastic about the experi- 
] ence, but there have also been a 
number of suggestions for changes — 
from them, from other judges and 
from the academic community. 


A thorough review of these sugges- 
tions was made by the Study Leave 
Selection Committee in 1990-91 
and, as the year under review drew 
to a close, the Executive Committee 
of the Council forwarded the Com- 
mittee’s recommendations with its 


concurrence to the Minister of Justice. 


The support of the Minister was 
sought because, as already noted, a 
fellowship can be taken only if leave 
of absence from the bench is granted 
by the Governor in Council. 


Among key recommendations: 


e Judges should be allowed 
to pursue fellowships at any 
appropriate institution in 
Canada, not only a law school 
— a centre for studies in crimi- 
nology or a human rights insti- 
tute, for example; 


e Supernumerary judges (that is, 
long-serving judges who may 
carry a reduced workload) 
should no longer be excluded 
from the program, as many of 
them could make valuable con- 
tributions to the law schools 
and other institutions where 
they might pursue their fellow- 
ships and they could also serve 
many more years on the bench; 


e Judges should be allowed to 
take more than one fellowship 
over the course of their careers 
— one for every 10 years on the 


bench; and 


e The term of the fellowships 
should correspond with the 
university year, to permit more 
contact with faculty and stu- 
dents; that is, there would be 
a single fellowship period 
annually, extending seven 
months from September 1 


to March 31. 
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COMPUTER NEWS 


he primary activity of the Judges 
| Computer Advisory Committee 
À is publication of a bulletin, Com- 
puter News for Judges, but individual 
members of the Committee also teach 
at the computer courses offered by the 
National Judicial Institute. 


Three issues of Computer News were 


published in 1990-91. 


Perhaps even more than in previous 
years, Computer News stressed practi- 
cal assistance to judges who use or are 
thinking of using personal computers 
in legal research, writing their charges 
to juries and reasons for judgment, 
organizing their work and for other 
purposes. Most contributors are them- 
selves judges. In the 1990-91 issues: 


e Mr. Justice K. Peter Richard 
_of the Supreme Court of Nova 

Scotia described step by step 
how he uses the Canadian 
Criminal Jury Instructions 
(CRIMJI) program, published 
by the Continuing Legal Edu- 
cation Society of British 
Columbia, to assemble jury 
charges as trials unfold; 


e Mr. Justice A. Derek Guthrie 
of the Superior Court of Que- 
bec gave 12 basic rules on 
choosing software; 


e A range of programs were re- 
viewed by Mr. Justice Richard, 
Mr. Justice John C. Bouck of 
the Supreme Court of British 
Columbia, Mr. Justice Jean- 
Jacques Fleury of the Ontario 
Court of Justice (General Divi- 
sion), Mr. Justice Irving Gold- 
enberg of the Court of Queen’s 
Bench for Saskatchewan and 
Martin Felsky, one of the Com- 
mittee’s technical advisers; and 


¢ For the doubtful, there was 
a light look by Chief Justice 
Allan McEachern of British 
Columbia at how he dis- 
covered the computer. 


The practical approach is the one that 
has kept the subscription list growing 
to 488 from an initial 300 or so among 
federally appointed judges and has 
prompted enough interest among 
provincially appointed judges that 

the National Judicial Institute started 
with the Spring-Summer, 1990, 
edition to make Computer News avail- 
able to them. 
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NEW PUBLICATION ON 
JUDICIAL CONDUCT 


D ecognizing that public institutions 
H benefit by being held to a high 

\ standard, the Council decided in 
1990-91 that judicial ethics would be 


a core topic at its 1991 seminar. 


In addition, some years of intense 
work by the Judicial Independence 
Committee, assisted by an observer 
from the Canadian Judges Confer- 
ence, bore fruit in 1990-91 with the 
preparation of Commentaries on Judi- 
cial Conduct for publication.5 


The Committee’s original mandate 
was to develop a “Statement of Practi- 
cal Ethics,” but the final product is 
both more and less than this. 


Less because it does not attempt to lay 
down hard and fast rules. To do so 
could offend the principle of judicial 
independence, which makes judges 
responsible for their own conduct. 
While Commentaries sometimes states 
a preference, it does not dictate. 


But it is also more because it offers 
judges ample material — from jurispru- 
dence, from scholarly publications and 
from the experience of other judges — 
with which to nourish their personal 


) 


reflections. À major source was res- 
ponses by a broad cross-section of 
federally appointed judges to a ques- 
tionnaire. 


Some issues dealt with in Commen- 
taries might appear trivial. Cana 
judge properly bet at the racetrack? 
Others may be of more obvious impor- 
tance. How many shares of stock does 
it take to give a judge a financial 
interest that requires withdrawal from 
cases involving that firm? Most if not 
all of the issues are far more complex 
in practice than they initially appear. 


One important feature of Commen- 
taries is a discussion of gender neutrali- 
ty and appendices on the same topic. 


This project was led throughout by 
Chief Justice James H. Laycraft of 
Alberta, and the Council wishes to 
reiterate here, in public, its gratitude 
for the skill and effort he devoted to 
the Commentaries. 


5 Under a unique arrangement, it has been published at no cost to the Council by Les Editions Yvon Blais Inc., which was selected after a canvass of major legal publishers. 
; 3 : ~ 1 £ # 5 - ee A Ne cae a à es ARE. ve 
The Council controls the contents. In return for supplying copies to the Council for federally appointed judges, the publisher has the right to sell copies to other customers. 
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nder section 99 of the Constitution 

Act, 1867, federally appointed 

judges can be removed from office 
only by the Governor General, acting 
on a resolution of the Senate and the 
House of Commons. 


THE ROLE OF THE COUNCIL 


‘he Judges Act gives the Canadian 

Judicial Council the dual tasks 

of looking into complaints made 
against federally appointed judges and, 
where appropriate, recommending 
their removal from office as a first step 
towards action by Parliament and the 
Governor General. 


The four grounds on which a recom- 
mendation for removal can be based 
are spelled out in the Act (section 65). 
They are: 


e age or infirmity; 


° misconduct; 


e having failed in the due execu- 
tion of office; or 


e having been placed, by conduct 
or otherwise, in a position 
incompatible with the due 
execution of office. 


Cj Cc AWN ASE 


It is important to note that when 
there is reason to believe that a judge 
has erred in dealing with a particular 
case, the appropriate recourse is an 
appeal to a higher court and not a 
complaint to the Judicial Council. 
The Council’s mandate is limited to 
allegations that a judge is not fit to 
serve on the bench for any of the four 
reasons set out in section 65. 


When the Minister of Justice of 
Canada or a provincial attorney gen- 
eral invokes subsection 63(1) of the 
Act, the Council must undertake an 
inquiry into whether the judge or 
judges concerned should be removed 
from office. 


Other complaints against judges are 
dealt with under subsection 63(2), 
which gives the Council discretion 
whether to make a formal investiga- 
tion or not. This includes requests 
from the Minister of Justice and pro- 
vincial attorneys general when they 
do not invoke the provisions of sub- 
section 63(1). 


Only the full Council can order for- 
mal investigation of a complaint 
under subsection 63(2). And only 
the full Council has the power to rec- 
ommend that a judge be removed 
from office. 
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It is not to be expected that many 
cases will reach these stages. The poli- 
cy is that formal investigations under 
subsection 63(2) must not be used as 
fishing expeditions, just to see what 
they turn up; they would not be . 
undertaken without a prima facie 

case for removal. 


THE JUDICIAL CONDUCT 


COMMITTEE 


the Chairman of this Committee. 
Members of the Committee are listed 
in Appendix B. 


The Council amended its by-laws in 
1990-91 to permit the Chairman of 
this Committee (always a Vice-Chair- 
man of the Council) to delegate some 
duties to the other Vice-Chairman. 
This has two advantages. It ensures 
that: 


¢ prompt attention can be given 
to complaints when the Chair- 
man of the Committee is 
required to attend to other 


pressing obligations; and 


RIE PO RT 


° to avoid any appearance of 
unfairness, allegations involv- 
ing the Chairman or members 
of the Chairman’s court can be 
turned over to the other Vice- 
Chairman. 


The full text of the by-laws can be 
found in Appendix E. The changes 
are in articles 8.04 to 8.06. 


THE 1990-91 COMPLAINTS 


=r he number of complaint files 
| opened rose again in 1990-91. 
But the increase was slight; as can 
be seen in Table 1, there were 85 new 
complaints in 1990-91 compared with 
83 the previous year. 


In reading Table 1, it should be under- 
stood that one file is opened for each 
allegation; multiple communications 
about a single matter are consolidated 
in a single file. Five of the files opened 


in 1990-91 had more than one letter 
of complaint, and one of them includ- 
ed a petition. 


It should also be noted that the Coun- 
cil does not challenge complainants to 
show that it has jurisdiction before 
opening a file. The only real require- 
ments are that there be a signed alle- 
gation in writing and that one or more 
federally appointed judges can be 
clearly identified. 


Like the number of files opened, the 
number of files closed also rose in 
1990-91. The number of files carried 
over to the new year was up again 

as well. 


FILES CLOSED 
À gain in 1990-91, the Chairman of 
al the Judicial Conduct Committee 
1 Àwas able to close most files on his 

own authority. 


TABLE 1 COMPLAINT FILES 


opened open as total closed carried 
the year caseload into the 
began new year 
1987-88 47 1 59 52 ic 
1988-89 71 7 78 70 8 
1989-90 83 8 Sal Uh MMe 
1990-91 85 13 98 eve 16 


“One file was inadvertently counted twice in 1989-90, and the actual number 


of cases carried into 1990-91 was 13. 
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Many complaints clearly fell, as in 
years past, outside the Council’s man- 
date. The Chairman closed about 
three dozen files after informing the 
complainants that the appropriate 
recourse was to an appellate court. He 
also closed a number of files after pass- 
ing on explanations, in some cases 
regrets, from the judges concerned for 
such things as off-hand remarks that 
raised concerns about bias. 


In about half the cases the matter was 

sufficiently clear that it was not neces- 
sary to seek a response from the judge 

concerned. 


However, as a matter of fairness, the 
judge concerned is always invited to 
respond when: 


¢ a matter is grave or difficult 
enough to require the atten- 
tion of the full Committee or 
eventually, perhaps, the Coun- 
cil itself; or 


e it is not possible to respond 
to the concerns of the com- 
plainant without comments 
from the judge. 


Whether they are invited to respond 
or not, judges are always given copies 
of complaints against them and of the 
letter to the complainant closing the 


file. 


The Council’s general policy is not 
to reveal the details of specific com- 
plaints to anyone but the parties. 


TABLE 2 COMPLAINTS CLOSED IN 1990-91 


by the by the Judicial by the Chairman 
Council Conduct Committee of the Committee 
after response 2 - 37 
from the judge 
without response — — 39 
from the judge 
Total 2 4 76 


Brief descriptions of several cases are 
given in the Council’s annual reports 
to provide some sense of the nature of 
complaints and how they are dealt 
with. 


CASES DEALT WITH BY 
THE COUNCIL 


s can be seen in Table 2, two 


cases were dealt with by the full 
£ À Council in 1990-91. 


1. Infirmity: One concerned a judge 
with a medical condition that pre- 
vents him from carrying out the full 
range of judicial duties, notably from 
presiding over trials or hearings in 
chambers. 


But his mind is not in the least 
impaired. This judge can and does 
deal with matters that do not require 
oral hearings — for example, reviewing 
and adjudicating matters when the 
parties would not be present in any 
event. 


C.J, ANNUAL 


The Council concluded that, since 
this judge contributes to the work of 
his court, there was not a prima facie 
case for recommending his removal 
from office and, therefore, no basis for 
commencing a formal investigation. 


2. Nova Scotia Reference: The Attor- 
ney General of Nova Scotia requested 
an inquiry into the five Court of 
Appeal judges criticized by the Royal 
Commission on the Donald Marshall 
Jr. Prosecution. As the Attorney Gen- 
eral invoked subsection 63(1) of the 
Judges Act, a formal inquiry by the 
Council was mandatory. 


Pursuant to subsection 63(3), the 
Council established an Inquiry Com- 
mittee in February, 1990, with Chief 
Justice Allan McEachern of British 
Columbia as chairman. At its annual 
meeting in Winnipeg on August 29, 
1990, the Council unanimously 
“accept{ed] the unanimous conclusion 
of the Inquiry Committee that there 
has been no judicial misconduct.” 
Therefore, “there is no basis for a 
recommendation for removal from 


office.” 
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It is not practical in the limited space 
of an annual report to attempt a thor- 
ough review of the Inquiry Commit- 
tee’s consideration of the substance of 
the complaint. Nor is it necessary, for 
the report of the Committee was made 
public by the Minister of Justice in 
October, 1990, and it speaks for itself. 


The following review focuses primarily 
on some matters of general applica- 
tion that shed light on issues in judi- . 
cial conduct or highlight points where 
the Inquiry Committee had to deal 
with new questions. 


Some Issues: One of the first deci- 
sions the Committee had to make was 
whether its mandate extended to two 
of the judges who left the bench after 
the Attorney General asked for the 
inquiry. Since the power of the Coun- 
cil is limited to recommending or not 
recommending removal from the 
bench and these judges could not be 
removed from places they no longer 
occupied, the Committee concluded 
without difficulty that they were 
beyond its jurisdiction. Therefore, 
only the three remaining judges were 
within the jurisdiction of the Inquiry 
Committee. 


The Committee accepted its counsel’s 
view that, apart from possible testimo- 
ny by the judges, their conduct should 
be “judged” solely on the evidence 
they had before them when they gave 
their reasons for judgment on the Ref- 
erence appeal, upon which the Royal 


Commission’s criticism was based. 


REP Ook Tr 


The general rule is that, to protect 
judicial independence, judges cannot 

. be required to give evidence about the 
preparation of their judgments. In 
this case, neither the correctness of 
the decision nor the motivation 
behind the reasons was challenged. 
Rather, the focus of the inquiry was 
the way in which the judges expressed 
themselves. 


Given the nature of the case, the 
questions that might be put to the 
judges would “go specifically into the 
decisional process.” They “would 
strike at the very heart of judicial 
independence.” Thus the Committee 
concluded that it would be “neither 
necessary nor appropriate” to require 
the judges to testify. 


Test for Removal: Neither past prac- 
tice nor undisputed theory provide a 
clear, simple test for deciding when a 
judge should be removed from office. 
The Inquiry Committee was therefore 
required to devise a test for this case. 


It looked to some well-established 
principles: 


+ Judicial independence requires, 
among other things, “that the 
expression of views honestly 
held by judges in their adjudi- 
cation of the relevant law, evi- 
dence or policy in a specific 
case will not endanger their 
tenure;” 


e A judge should be removed 
only if the misconduct is “of 
sufficient gravity to justify 
interference with the sanctity 
of judicial independence;” and 


e Judicial independence is not 
merely or even mainly for the 
benefit of the judiciary; “it is 
also a fundamental benefit to 
the public served by the 
judiciary.” 


A test for removal cannot deny judges 
the right to have and express views 
under any and all circumstances. 


The test applied by the Committee in 
this case was the following: 


Is the conduct alleged so mani- 
festly and profoundly destruc- 
tive of the concept of the 
impartiality, integrity and inde- 
pendence of the judicial role, 
that public confidence would 
be sufficiently undermined to 
make the judge incapable of 
executing the judicial office? 


Findings: The majority of the Com- 
mittee concluded that in making find- 
ings of credibility, the appeal panel on 
which the judges sat was within its 
jurisdiction, but that it so seriously 
mischaracterized the evidence before 
it as to commit legal error. 


The Committee also put on the record 
its “strong disapproval” of some of the 
language used by the judges in com- 
ments about Mr. Marshall. 
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But neither legal error nor inappropri- 
ate language are grounds for removal 
of a judge from office. Indeed, no 
counsel argued that removal was war- 
ranted. Mr. Marshall’s counsel sought 
censure of the judges, not removal. 


Minority Reasons: Chief Justice 
McEachern was unable to agree with 
some parts of the majority report. In 
separate reasons, he set out his views 
that: 


¢ Most of the Royal Commis- 
sion’s findings and criticisms 
with respect to the judges were 
not valid. Whether the judges 
were right or wrong, there was 
evidence that allowed them to 
reach the conclusions they did; 


e The judges did not commit 
legal error, because “there has 
never been any rule of law or 
practice limiting the right of a 
judge in court or in reasons for 
judgment from saying what he 
or she thinks should be said 
even though he or she may 
decide for any number of 
reasons not to criticize others 
who may also deserve critical 
mention;” and 


e While it was both inaccurate 
and inappropriate to character- 
ize the miscarriage of justice as 
“more apparent than real,” this 
is “only one unfortunate error 
of language in a long and oth- 
erwise correct legal decision,” 
and it did not deserve the 
retrospective analysis given 
to it by the majority of the 
Committee. 


Chief Justice McEachern did, howev- 
er, agree with the test set by the Com- 
mittee and with the conclusion not to 
recommend removal. 


CASES DEALT WITH BY 
THE COMMITTEE 


n all four cases dealt with by the 

full Judicial Conduct Committee in 

1990-91, the conclusion was that 
in the absence of a prima facie case for 
removal of the judge from office, there 
was no basis for formal investigation. 


However, in three of the four cases 
the Committee advised the respective 
complainant and the judge that it dis- 
approved of the conduct concerned. 


1. Comment on Legislation: The 
complaint was that in hearing an 
appeal the judge termed the relevant 
legislation “fascist.” 


This case prompted a hard look by the 
Committee at its authority to com- 
ment on a judge’s statements or con- 
duct, as the judge challenged the 
Council’s power “to issue a public 
reprimand or to disapprove of my 
conduct in any way other than a rec- 
ommendation for my removal.” 


It is quite clear that the plain words of 
the Judges Act do not give the Coun- 
cil, much less a committee or the 
chairman of a committee, power to 
“reprimand” or “admonish” judges. 


AAG 


As a broad principle, the Committee 
does not quarrel with a judge’s rights, 
first, to form an opinion and, second, 
to voice it forcefully. These rights are 
inseparable from the principle of judi- 
cial independence. Should a judge’s 
comments compromise the proceed- 
ings, they constitute an error in law 
that is ground for appeal to a higher 
court. 


But the Committee affirmed its 
authority to continue the practice, 
already well established, of telling 
complainants and the judges con- 
cerned what it thinks of comments 
or conduct that spark a complaint. 
This is important for at least two 
reasons. It can: 


e help give complainants a 
reasonable understanding of 
the thinking that underlies the 
Committee’s decision; and 


e be useful to the judge to know 
how comments or conduct that 
give rise to complaints appear 
in the eyes of fellow judges. 


In this case, the Committee did advise 
the two complainants and the judge 
that it disapproved of his language. 


2. Equal Justice for Aboriginals: 

A comment made by a judge in con- 
versation with a lawyer outside the 
courtroom was alleged to reveal either 
racism or a belief that people who 
have clashed with the justice system 
in the past are not entitled to as stren- 
uous a defence as others are. 
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While the judge could not specifi- 
cally recall making the comment, he 
acknowledged that it is the kind of 
thing he might well have said in the 
circumstances. 


But he denied categorically that he 
was motivated by either racism or a 
dual standard of justice. He said he 
would have been thinking, rather, of 
how much effort this young lawyer 
was devoting to one aboriginal client: 
“T thought he was getting far too 
involved in one particular case to 

the detriment of his practice.” 


The Committee noted that there 

is no indication this judge dispenses 
unequal justice. Nonetheless, it 
advised the complainant and the 
judge that it viewed the remark, even 
if made in a non-judicial capacity, as 
“ilLadvised.” It passed on to the com- 
plainant the judge’s expression of 


regret. 


3. Talking out of Court: A lawyer 
submitted statements from three indi- 
viduals alleging among other things 
that the judge, in a public bar and vis- 
ibly under the influence of alcohol, 
had discussed cases in which he was 
involved. 


Because of the gravity of the allega- 
tions, the Committee engaged counsel 
(from another province) to make an 
independent examination of the facts. 


Counsel concluded that three of 
the six distinct allegations to be 
found in the statements could not 
be substantiated. 


RAR ORT 


While there was no evidence that the 
judge’s drinking habits interfere with 
his work or that he has a reputation 
for discussing cases out of the court- 
room, counsel found that he had in 
this instance discussed one case out of 
court with one of the parties and with 
a court official, and had discussed 
another with a person who might have 
had an interest for personal reasons. 


Responding to the fact-finding report, 
the judge acknowledged fault and said 
he “deeply regrets” his conduct. At 
the Committee’s request, the judge 
also provided a medical report indicat- 
ing that he does not have an alcohol 
problem. 


In the expectation that such incidents 
would not be repeated, the Commit- 
tee concluded that no purpose would 
be served by a formal investigation, 
but it also indicated to the judge that 
members “disapprove of [your] conduct 
and regret very much that the inci- 
dent took place.” 


4. Wife Battering: Both the victim of 
an assault and an organization lodged 
complaints after a judge found there 
had been provocation and, while not 
accepting this as a defence against the 
charge, took it into account in sen- 
tencing. He fined the offender, the 
victim’s husband at the time, rather 
than sentence him to a term of impris- 
onment. 


The victim brought on the assault, the 
judge found, by changing into a tee- 
shirt on which animals were depicted 


engaging in sexual acts, with the 


intention of wearing it to a party in 
retaliation for her husband’s refusal 
to accompany her to another social 


events 


The judge’s “implication that I was 
advertising promiscuity and threaten- 
ing adultery is personally offensive 
and sexist,” the victim complained. 
“If Judge [name]’s attitude is typical of 
our judges, then it will be a long time 
before the implicit licence to men, to 
batter and bruise women, will be 
removed.” 


After vigorous debate, the Committee 
decided not to express disapproval of 
the judge’s decision, as it was more 
properly dealt with by an appellate 
court. It pointed out to the com- 
plainant that: 


Judges are always called upon 
to make findings of fact, often 
strictly on issues of credibility. 
Controversial findings of fact 
will necessarily require detailed 
exposition and explanation, 
and may at times impugn the 
character of parties ... . While 
that may prove difficult for the 
parties affected, it is neverthe- 
less the judge’s duty to make 
those findings of fact and to 
explain them. 


Indeed, in this case the sentence was 
appealed and the majority held that 
the judge had made an error in law 
by over-emphasizing the provocation. 
The appeal court substituted a 60-day 
term of imprisonment for the fine 
imposed by the judge. 
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ISSUES RAISED BY 
COMPLAINTS DEALT WITH 
BY THE COMMITTEE 
CHAIRMAN 


‘ 7 ear after year, a handful of issues 
Ÿ account for disproportionate num- 
bers of complaints. 


Some complaints are within the 
power of judges to resolve — for exam- 
ple, by remembering always that off- 
hand remarks may be perceived as 
confessions of bias. Some complaints 
are not. For example, one complaint 
alleged bias because the judge and the 
accused, a medical doctor, were at the 
same “social level.” Perhaps the most 
a judge can do in this situation is take 
care to demonstrate the most rigorous 
fairness. 


1. Family Matters: Divorce, custody/ 
access and maintenance cases have 
accounted with remarkable consisten- 
cy in recent years for something in the 
order of a third of all complaints. 


In 1990-91, while they remained 

the largest single generator of com- 
plaints, the proportion fell somewhat, 
to 28 per cent from 31 per cent the 
previous year. 


Considering the high degree of 
emotion invested by the contending 
parties in family law matters, it is not 
at all unlikely that they will always 
account for more than their share of 
complaints and that many will boil 
down to a cry for a different decision. 


2. Sexism and Attitudinal Bias: Keen 
public awareness of human rights 
brings with it a large number of allega- 
tions of sexism and, though less often, 
bias against minorities of various 
kinds. Racism and sexism were issues 
in some cases already discussed in this 
chapter. There were also complaints 
alleging bias based on age and misun- 
derstanding of mental disorders. 


In one case, the judge was alleged 

to have discriminated against men. 
He acknowledged in his response to 
the complaint that in sentencing a 
woman to 12 months for embezzle- 
ment he had said he would have 
sentenced a man in the same circum- 
stances to 18 months. 


I would have more accurately 
expressed myself, if I had said 
that I have great difficulty in 
sentencing anyone to prison, 
but that my difficulty is greater 
in the case of female persons.... 


I would be the first to say that, 
in attributing a different degree 
of significance to mitigating 
factors on the basis solely of 
gender, I display a prejudice. 

I believe, however, that it is a 
prejudice that the vast majority 
of Canadians possess. 
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This was one of the many cases where 
the appropriate recourse was to an 
appeal, but the Chairman of the Judi- 
cial Conduct Committee put his dis- 
agreement with the judge’s opinion 
on the record. 


Much more frequent, of course, were 
allegations of sexism against women. 


One complaint, based on the sentence 
in a sexual assault, urged that the 
judge be ordered to get education on 
the effect of sexual assault on victims. 
The Council has made gender equali- 
ty a core topic at its summer seminars, 
and the course outline covers sexual 
assault. 


Another case arose when a judge, 
hearing an application to vary a bail 
order so a man awaiting trial for 
assaulting his wife and others could 
spend Christmas at home, said “if she’s 
prepared to put up with these beat- 
ings, I don’t see why | should worry 
about it.” 


Responding to the complaint, which 
came from a social service organiza- 
tion and not from the wife, the judge 
said: 


I was trying to convey that 

if she and the children really 
wanted him back and she had 
no fear of him, then I felt 

we should go along with her 
request. Unfortunately it did 
not come out in a way that 
properly conveyed the message, 
and this I regret. 
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This explanation was conveyed to the 
complainant with the Chairman’s 
agreement that the remark was 
“ ” 

unfortunate. 


3. Inappropriate Humour: A judge 
meant to compliment a woman as a 
hard worker when he said at a dinner 
that she was the kind of person he 
would have liked as a date when he 
was young since she never said No. 
Someone in the audience, not the 
woman concerned, alleged sexism. 


In a response provided to the com- 
plainant, the judge acknowledged 
that the remark was “unfortunate” and 
“inappropriate,” and the Chairman of 
the Committee agreed. 


In another case, a lawyer who hap- 
pened to be present in the courtroom 
at the time complained about a 
“mother-in-law” crack a judge made in 
an exchange with a Crown attorney. 
The judge responded that “I regret my 
comment and acknowledge it to have 
been an insensitive and inappropriate 
attempt at levity.” 


It should not, of course, be assumed 
that a judge who blurts out inappro- 
priate humour applies it in the perfor- 
mance of judicial duties. 


4. Judicial Process: Some com- 
plainants use a very broad and very 
black brush — ’running a corrupt 
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trial,” “crimes against the consti- 
tution,” must have been “paid-off” 

to reach the decision he did, “treated 
me as if | was a mental case,” “bizarre” 


questionning ... . 


Re Po Ot Ber 


While there is sometimes reason to 
sympathize with the complainant, it is 
clear that many people, unfortunately, 
have a limited understanding of the 


judicial process. 


For example, the essence of one com- 
plaint was that both trial and appeal 
judges had accepted the testimony of 
certain witnesses over the testimony 
of others. Deciding what weight to 
attach to what testimony is, of course, 
one of the fundamental duties of a 
judge. In this case, the complainant 
was told that, in any event, the Coun- 
cil has no mandate to review judicial 
decisions. The proper recourse, if any, 
was an appeal to the Supreme Court 
of Canada. 


Not surprisingly, many complaints in 
this category come from people who 
have represented themselves in legal 
proceedings. 


Some were from people who did have 
counsel. In one case the Chairman of 
the Committee agreed that the judge 
might have been more patient in 
hearing evidence the judge considered 
unnecessary. However, the judge did, 
in fact, allow the evidence to be 
given, and there was no indication 

of partiality. 


In another case, the Chairman 
acknowledged the complainant’s 
concern that the judge might have 
been too quick to press the parties to 
reach a settlement out of court, before 
hearing the plaintiff's witnesses. But 
this is not misconduct such as to war- 
rant steps towards removal of the 
judge from the bench. 


Another group of complaints in this 
category relate to criticisms that 
judges make — or are believed to have 
made indirectly — of institutions or 
individuals in their decisions. 


The Council believes that judges have 
a right — and a duty — to explain their 
thinking as fully as needs be to ensure 
it can be generally understood, even if 
their comments reflect badly on some. 
If the comments point to a reasonable 
apprehension of bias or a poor grasp of 
the facts, these can be grounds for 
appeal. 


In a large number of cases relating 
to the judicial process, the obvious 
recourse is to an appellate court. 


5. Extra-Judicial Activities: The pri- 
vate affairs of judges, before and while 
they were on the bench, produce a 
steady stream of complaints. 


One was against some judges who 
work with an organization in coun- 
selling both lawyers and other judges, 
notably about alcohol abuse. They 
were alleged to have put themselves 
in the way of conflicts of interest by 
counselling people who might appear 
before them. 


The judges replied that in the event 
of a conflict, they would disqualify 
themselves and turn the case over to 
another judge, and the Chief Justice 
reported that he knew of at least one 
case where this had happened. The 
judges pointed out that the leaders 
of the legal profession were aware 

of their activities and had never 
expressed concern. 


lé 


MONO Pes dhe SS | 


In another case, a judge decided a 
technical question related to abortion 
hearings without disclosing his prior 
association, as a lawyer, with an orga- 
nization that opposes abortion. 


Noting that the decision he was called 
upon to make was on a narrow legal 
point, far removed from the substance 
of the abortion issue, the judge said 
the association had been so slight 

and dated back so far that he had 
completely forgotten it. Had he 
remembered, he said, he would have 
disclosed it and proceeded only with 
the consent of both parties before 
him. 


The question raised by the complaint 
was properly one for an appellate 
court and, indeed, the decision was 
appealed. It was overturned in part, 
although the ultimate effect was 
unchanged. 


ringing together senior judges 

from some two dozen courts from 

coast to coast to coast, the Coun- 
cil is a unique forum for exchanging 
ideas and information and for building 
consensus. 


A number of committees are involved 
in this part of the Council’s work. The 
Administration of Justice Committee 
is the first stop for most requests for 
the Council’s views, but it is not 
alone. The Executive Committee, the 
Trial Courts Committee, the Appeal 
Courts Committee, the Judicial Inde- 
pendence Committee and the Liaison 
Committee of the Council and the 
Canadian Judges Conference also 
play important roles. 


The membership of all these Commit- 
tees can be found in Appendix B. 


While not exhaustive, this chapter 
highlights some issues considered by 
the Council and its Committees in 
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IMPRISONMENT FOR 
CONTEMPT 


esponding to a request from the 

+ federal government, the Adminis- 
1 \ tration of Justice Committee 
pointed out a difficulty if early release 
were extended to persons imprisoned 
for contempt of court for short periods 
as a coercive measure. 


This can happen, for example, when a 
witness refuses to divulge the location 
of children in custody disputes or the 
identity of the assailant in an assault. 
The judge may order seven days or 
some other short period in the cells 

to think it over, then give the witness 
another chance to testify. 


In a letter written on behalf of the 
Committee, its Chairman said that 

“if ‘seven-day’ prisoners are to be 
released prior to the expiration of 

the full term imposed by the presiding 
judge, the coercive purpose of the sen- 
tence would be undermined.” 


He suggested that any new measures 
should exclude short sentences hand- 
ed down for the purpose of procuring 
compliance with a lawful requirement. 


6 The Conference is a voluntary association of federally appointed judges. An overwhelming majority belong. 
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The Committee foresaw no difficulty, 
however, with early release when 
imprisonment for contempt is 
punitive rather than coercive. 


UNIFIED TRIAL COURTS 


YO or the judiciary among others, 
a creation of a single trial court for 
À criminal matters is a current issue. 


At present, provincially appointed 
judges have jurisdiction in minor 
criminal offences but can deal with 
more serious offences only with the 
consent of the accused. Otherwise, 
jurisdiction over major criminal 
offences belongs to courts whose 
judges are federally appointed. 


Some argue that a single criminal 
court could be more efficient and 
more cost-effective. 


The Council is not convinced that 
unification would be beneficial since 
there has been insufficient empirical 
research on its potential effects. 
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This situation is now being widely 
studied. The Canadian Judges Con- 
ference and the Canadian Bar Associ- 
ation are both carrying out studies, 
and so is the Council’s own Adminis- 
tration of Justice Committee. (There 
has been consultation to ensure that 
all this work is complementary and 
does not entail needless duplication 
of effort.) 


In 1990-91, the Committee engaged 
Professor Carl Baar of Brock Universi- 
ty to conduct a study. 


As the year under review ended, Pro- 
fessor Baar’s work had not been com- 
pleted, but it was already clear that 
there are many approaches to trial 
court unification: 


¢ Though possibly a simplistic 
approach to a complex jurisdic- 
tional problem, distinctions 
between different courts and 
their judges could simply be 
abolished, as in Minnesota; 


¢ A unified trial court could be 
created with two classes of 
judges, as in Illinois and South 


Dakota; 


e Work could be shifted from 
one court to another in accor- 
dance with changing circum- 
stances, as in Australia; or 


* Judges could be moved from 
the courts to which they were 
appointed to courts where 
their skills are needed, as in 
England. 


CRIMINAL CODE 
AMENDMENTS 


A mong major Criminal Code 


| amendments proposed by the 
LÀ Law Reform Commission of 
Canada is the creation of a new Gen- 
eral Part “containing rules of general 
application on definitions, liability, 
defences, criminal involvement and 
jurisdiction.” 7 


The Department of Justice has sought 
the views of the Council, among oth- 
ers, and portions of the General Part 
as proposed by the Commission have 
been dealt out to various members of 
the Administration of Justice Com- 
mittee for study. 


In addition, copies of the Justice 
Department’s “Framework Docu- 
ment,” analysing the proposal, have 
been provided to all members of the 
Council so they can submit any com- 
ments they might have to the 
Committee. 


As the year under review closed, con- 
sideration of the General Part was 
continuing. 


7 Law Reform Commission of Canada, Recodifying Criminal Law (Report 31), Ottawa: 1987, page 9. 
5 Law Reform Commission of Canada, Plea Discussions and Agreements (Working Paper 60), Ottawa: 1989. 
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PLEA BARGAINING 


"T he Trial Courts Committee 


discussed proposals put forward 
by the Law Reform Commission 
of Canada with respect to plea bar- 
gaining.’ There is considerable oppo- 
sition within the judiciary to the 
involvement of judges in plea bargain- 
ing, and members of the Committee 
were of the view that: 


e there should be no codification 
of procedures for plea negotia- 
tion or agreement; and 


e subject to review, the Commit- 
tee might favour a system of 
non-enforceable guidelines. 


Members decided to notify the Com- 
mission and the Deputy Minister of 
Justice of the Committee’s position. 


JUDICIAL SUPPORT SERVICES 


udicial independence and judicial 

competence depend substantially 
, on the adequacy of support — such 
things as courtroom security, secretari- 
al and research assistance, libraries, 
efficient administrative support, the 
availability of court clerks and court 
reporters, the provision of personal 


computers, and more. 


Recognizing this, the Liaison 
Committee of the Council and the 
Canadian Judges Conference asked 
Mr. Justice Guy J. Kroft of the Mani- 
toba Court of Queen’s Bench to 
prepare a report on judicial support. 


Among recommendations endorsed 
by the Council are that: 


e judicial support remain an 
ongoing item on the agenda 
and the needs of judges should 
be assessed periodically; and 


© efforts be made to establish 
permanent relationships with 
other bodies that have an 
interest in this matter. 


The Liaison Committee has pursued 
its efforts to strengthen bonds with 
the Association of Canadian Court 
Administrators. 


For its part, the Council canvassed its 
members to catalogue the level of ser- 
vices provided to them and determine 
the level of satisfaction. 


CITIZENSHIP COURT 
“JUDGES” 


PF" he Council remains concerned 
1h about the designation of those 

À who examine candidates for citi- 
zenship and preside over ceremonies 
where citizenship is granted as “judges.” 
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The Council recognizes these as 
important duties. But they are not 
judicial duties. To prevent confusion 
about the role of judges, the Council 
believes that the title should be con- 
fined to persons with legal training 
administering the law in courts of jus- 
tice. During 1990-91, the Council’s 
concern was underlined by the con- 
viction of a Citizenship Court judge 
for an offence, which could unfairly 
tarnish the reputation of the judiciary. 


A change of title, perhaps to “com- 
missioner,” was proposed in a dis- 
cussion paper issued by the Secretary 
of State in 1987, Proud to be Canadian, 
but the necessary legislation has not 
been brought forward by the Gov- 
ernment. 


The Council continued to press in 


1990-91 for this change. 


MEDIA RELATIONS 


TJ n May, 1990, the Council pub- 
| lished a statement on media 
relations developed by the Admin- 
istration of Justice Committee in light 
of the need to ensure that steps are 
taken by individual courts, as appro- 
priate to their circumstances, to help 
the news media provide accurate, bal- 
anced and complete coverage of court 
proceedings and the disposition of 


Cases. 
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For the record, the text of the Coun- 
cil’s statement is as follows: 


Principles Governing Relations 
between the Judiciary and the 
News Media 


Preamble 


The quality of justice in Canada is 
enhanced when citizens have accurate 
information and a reasonable under- 
standing of the workings of their sys- 
tem of justice. Education about the 
legal process and an understanding 

of the manner of arriving at legal deci- 
sions engenders respect for the opera- 
tion of the system and for those who 
practice and interpret the law. 


Reports prepared by journalists and 
disseminated through the media con- 
stitute the main and most influential 
source of news and comment on the 
justice system. For most people, the 
only contact that they have with the 
daily workings of the law is through 
media reports. 


The Canadian Judicial Council 
acknowledges that the justice system 
and the public interest are served 
when coverage of the justice system 
and the manner in which it functions 
contains an accurate, balanced and 
complete report of the hearing and 
disposition of specific cases. 
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Officers of the court — the judiciary, 
court officials and the bar — have a 
responsibility appropriate to their 
roles to assist the media in the provi- 
sion of such coverage. 


Based on these assertions, the follow- 
ing principles are set out to provide a 
framework for relations between the 
judiciary and the media. 


Governing Principles 


1. While recognizing that all public 
activity, Comments or statements 
by the judiciary must be consistent 
with the maintenance of the fact 
and appearance of judicial impar- 
tiality, members of the judiciary, 
particularly chief justices and chief 
judges, are urged to take appropri- 
ate steps to assist the media in the 
provision of accurate, balanced and 
complete coverage of court pro- 
ceedings and case dispositions. 

In particular: 


i) Media representatives charged 
with the responsibility of report- 
ing on the justice system or its 
workings should receive timely 
access to proceedings in court in 
a manner which best promotes 
accurate, balanced and complete 
coverage, and 


ii) Media representatives should 
have available to them such 
legal information and assistance 
as might be useful in under- 
standing the manner in which 
the system operates and the spe- 
cific issues before the court relat- 
ing to the matter being reported. 


2. To fulfill the above principles, 
courts are urged to establish a dia- 
logue with members of the media, 
and with those who have expertise 
in media relations, to ascertain 
what services or procedures appro- 
priate to their particular jurisdic- 
tion might be implemented to 
enhance the quality of news reports 
concerning the justice system. 


3. Further, to help improve the quali- 


ty of reporting on justice matters, 
the other constituent elements of 
the legal community — barristers, 
administrators, law enforcement 
officials and academics — should be 
invited to examine their relations 
with news media and ascertain 
what steps should be taken, if any, 
to improve them. 
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s recognized by the Constitution 

Act, 1867, the Canadian Charter 

of Rights and Freedoms and the 
Canadian Bill of Rights, the judiciary 
exercises its authority independently 
of the executive and legislature. The 
independence of the judiciary is accord- 
ingly firmly entrenched in Canada, 
and Parliament has the duty to fix and 
provide the salaries, allowances and 
pensions of superior and county court 
judges. 


The process whereby judicial compen- 
sation is determined accordingly pre- 
cludes arbitrary interference by the 
executive branch of government. It 
has been said that the actual monetary 
amounts involved must be sufficient 
to permit a judge and his or her family 
to be and to be perceived by society to 
be, financially secure, while devoting 
himself or herself exclusively to judi- 
cial duties. In addition, the levels of 
salaries and benefits should be such as 
to attract to the bench the most quali- 
fied lawyers. 


The Judges Act requires the Minister 
of Justice of Canada every third year 
to appoint not fewer than three, not 
more than five commissioners, “to 
inquire into the adequacy” of such 
salaries and benefits. Within six 
months of their appointment, the 
commissioners must submit a report 
to the Minister of Justice containing 
their recommendations. The Minis- 
ter, in turn, is required to “cause the 
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report to be laid before Parliament not 
later than the tenth sitting day of Par- 
liament after he receives it.” 


Through its Judicial Benefits Commit- 
tee, the Council works closely with 
the Canadian Judges Conference in 
seeking to ensure that judicial benefits 
are kept at a reasonable level. 


Members of the Committee are listed 
in Appendix B. 


THE COURTOIS REPORT 


n March, 1990, the Courtois Com- 

mission submitted its report to the 

Minister of Justice. Upon being 
laid before Parliament, the report was 
referred to the Standing Committee 
on Justice and the Solicitor General. 


The principal recommendations of the 
Courtois Report included: 


¢ restoration of judicial salaries 
to 1975 equivalence, that is 
adjusting judicial salaries to 
allow for inflation since 1975, 
with a cap of six and five per 
cent in 1983 and 1984 respec- 
tively to reflect the limit on 
salary adjustments for all public 
servants during such years 
under the Public Sector Com- 
pensation Restraint Act; and 
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¢ elimination of judges’ contribu- 
tions to annuities for them- 
selves and surviving spouses. 


The Courtois Report also raised 
important concerns about the integri- 
ty of the process and recommended 
that: 


e the Minister of Justice, after 
tabling each triennial com- 
mission report, “promptly” 
announce what action the 
government proposed to take 
or indicate the government’s 
disagreement with any recom- 
mendation; and, 


¢ when the necessary legislation 
is introduced in Parliament, 
the government ensure it 
speedy passage. 


REPORT OF THE 
PARLIAMENTARY 
COMMITTEE 


he Joint Committee on Judicial 

Benefits of the Canadian Judicial 

Council and the Canadian Judges 
Conference was among those who 
appeared before the Standing 
Committee on Justice and the 
Solicitor General in October, 1990. 
The Parliamentary Committee 
submitted its report to the House of 


REPORT 


Commons on November 7, 1990. 
Though recommending implementa- 
tion of a number of recommendations 
contained in the Courtois Report, the 
Parliamentary Committee recom- 
mended against implementation of 
the principal recommendation of the 
Courtois Report. 


INTEGRITY OF THE PROCESS 


) ithin limits imposed by restraint 
j 


H 
} 


/ on public spending generally, 


VY the Council remains of the view 
that the recommendations contained 
in the Courtois Report with respect to 
salaries and benefits, including annu- 
ities, should be implemented. 


The acknowledged purpose of the 
triennial commission review process 
is to reduce the element of partisan 
process in the determination and 
adjustment of judicial compensation 
and to reinforce the principle of judi- 
cial independence by obtaining the 
recommendations of persons with 
experience following a full and 
independent review. The process 
was instituted by Parliament in the 
public interest. Failure to adopt the 
recommendations of the Triennial 
Commission renders the independent 
review process meaningless and effec- 
tively thwarts the evident intention 
of Parliament. 


As emphasized in the Courtois Report, 
the alternative to the triennial com- 
mission process would be to put the 
judiciary in the invidious position of 
having to engage in constant and 
ongoing discussion with the executive 


branch of the government. Unless 
commission reports are implemented 
with reasonable promptness, the 
integrity of the review process will 
be irreparably impaired. This would 
defeat the intentions of Parliament. 


The outright rejection by a Standing 
Committee of the major recommen- 
dations made in the Triennial Com- 
mission report injects a political 
dimension into the process — one not 
contemplated in the original design. 
To date the three triennial commis- 
sions that have been appointed under 
the Judges Act all have recommended 
restoring judges’ salaries to 1975 equi- 
valence. Although judicial salaries, 
which remained at virtually the same 
level during the high inflation years of 
1975 to 1980, have since been adjust- 
ed somewhat, 1975 equivalence still 
has not been reached. 


An independent committee headed 
by Jean de Grandpré, Q.C., recom- 
mended judges’ contribution to their 
annuities be eliminated as is the case 
in Australia, the United Kingdom 
and the United States. The same 
recommendations had been made 

in an earlier report chaired by Irwin 
Dorfman, Q.C. The conclusions of 
the de Grandpré and Dorfman com- 
mittees in this regard were reiterated 
by all but one of the triennial commis- 
sions appointed since 1983. 


The fate of recommendations made by 
the last three commissions has height- 
ened fears among the judiciary that 
the matter of judicial remuneration 
and annuities may be heading back 

to the political arena. 
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A. MEMBERS OF THE 
CANADIAN JUDICIAL 
COUNCIL, 1990-91 


The Right Honourable 
Antonio Lamer, P.C. 
Chief Justice of Canada 
Chairman 

(from July 1990) 


The Right Honourable 
Brian Dickson, P.C. 
Chief Justice of Canada 


Chairman 


(to June 1990) 


The Honourable Allan McEachern 
Chief Justice of British Columbia 
First Vice-Chairman 


The Honourable Guy A. Richard 
Chief Justice of the Court of Queen’s 
Bench of New Brunswick 


Second Vice-Chairman 


The Honourable Edward D. Bayda 
Chief Justice of Saskatchewan 


The Honourable Claude Bisson 
Chief Justice of Quebec 


The Honourable Frank W. Callaghan 
Chief Justice of the Court of Justice 
of Ontario 


The Honourable David H. Campbell 
Associate Chief Justice of the 
Supreme Court of British Columbia 


The Honourable 
Norman H. Carruthers 


Chief Justice of Prince Edward Island 


The Honourable Donald H. Christie 
Associate Chief Judge of the Tax 
Court of Canada 


The Honourable Lorne O. Clarke 
Chief Justice of Nova Scotia 


The Honourable Pierre Coté 
Senior Associate Chief Justice of 
the Superior Court of Quebec 


The Honourable J.-Claude Couture 
Chief Judge of the Tax Court 
of Canada 


The Honourable Mark M. de Weerdt 
Justice of the Supreme Court of the 
Northwest Territories 


The Honourable Charles Dubin 
Chief Justice of Ontario 


The Honourable William A. Esson 
Chief Justice of the Supreme Court 
of British Columbia 


The Honourable Constance R. Glube 
Chief Justice of the Supreme Court 
of Nova Scotia 

Trial Division 


The Honourable Alan B. Gold 
Chief Justice of the Superior Court 
of Quebec 


The Honourable 
Noel H.A. Goodridge 
Chief Justice of Newfoundland 


The Honourable Alvin C. Hamilton 
Associate Chief Justice, Family 
Division, of the Court of Queen’s 


Bench for Manitoba 


The Honourable Benjamin Hewak 
Chief Justice of the Court of Queen’s 
Bench for Manitoba 


The Honourable T. Alex Hickman 
Chief Justice of the Trial Division of 
the Supreme Court of Newfoundland 


Notes: : , 
1. Except that the Chairman and Vice-Chairmen are listed first, members are listed here in alphabetical order for easy reference. 
2. The senior judges of the Supreme Courts of the Yukon and the Northwest Territories alternate on Council every two years. 
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The Honourable Frank Iacobucci 
Chief Justice of the Federal Court 
of Canada 

(to January 1991) 


The Honourable James A. Jerome 
Associate Chief Justice of the Federal 
Court of Canada 


The Honourable James H. Laycraft 
Chief Justice of Alberta 


The Honourable Patrick J. LeSage 
Associate Chief Judge of the District 
Court of Ontario 

(to August 1990) 


The Honourable William D. Lyon 
Chief Judge of the District Court 
of Ontario 


(to August 1990) 


The Honourable Kenneth MacDonald 
Chief Justice of the Trial Division 
Supreme Court of Prince Edward 


Island 


The Honourable 

Donald K. MacPherson 

Chief Justice of the Court of 
Queen’s Bench for Saskatchewan 


The Honourable Roy McMurtry 
Associate Chief Justice of the 
Ontario Court of Justice 


(from March 1991) 


The Honourable Tevie H. Miller 
Associate Chief Justice of the Court 
of Queen’s Bench of Alberta 


The Honourable W. Kenneth Moore 
Chief Justice of the Court of Queen’s 
Bench of Alberta 


The Honourable John W. Morden 
Associate Chief Justice of Ontario 


The Honourable Jeffrey J. Oliphant 
Associate Chief Justice of the Court 
of Queen’s Bench for Manitoba 
(from December 1990) 


The Honourable Jan H.M. Palmeter 
Chief County Court Judge of 


Nova Scotia 


The Honourable Lawrence A. Poitras 
Associate Chief Justice of the 
Superior Court of Quebec 


The Honourable Richard J. Scott 
Chief Justice of Manitoba 


The Honourable Stuart G. Stratton 
Chief Justice of New Brunswick 
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B. COMMITTEE 
MEMBERS 


Executive Committee 


Chief Justice Antonio Lamer 
Chairman 
Chief Justice Claude Bisson 
Chief Justice Frank W. Callaghan 
Chief Justice Norman H. Carruthers 
Chief Justice Lorne O. Clarke 
Chief Justice T. Alex Hickman 
Chief Justice James H. Laycraft 
Chief Justice Allan McEachern 
Associate Chief Justice 

Lawrence A. Poitras 
Chief Justice Guy A. Richard 
Chief Justice Richard J. Scott 


Administration of Justice Committee 


Chief Justice Noel H.A. Goodridge 
Chairman 
Senior Associate Chief Justice 
Pierre Coté 
Chief Justice Charles Dubin 
Chief Justice William A. Esson 
Associate Chief Justice 
Alvin C. Hamilton 
Chief Justice Donald K. MacPherson 
Associate Chief Justice 
Tevie H. Miller 
Associate Chief Justice 
John W. Morden 
Chief Judge Ian H.M. Palmeter 


Finance Committee 


Chief Justice Lorne O. Clarke 

Chairman 

Chief Judge J.-Claude Couture 

Chief Justice T. Alex Hickman 

Associate Chief Justice 
Lawrence A. Poitras 

Chief Justice Guy A. Richard 

Chief Justice Richard J. Scott 


Judges Computer Advisory 
Committee 


Mr. Justice K. Peter Richard 
Chairman 

Mr. Justice John C. Bouck 

Mr. Justice Irving Goldenberg 
Mr. Justice A. Derek Guthrie 
Mr. Justice J. Drew Hudson 
Chief Justice Allan McEachern 
Madam Justice Ellen I. Picard 


Mr. Justice Georges Savoie 


Advisors: 
Mr. Martin Felsky 


Professor Robert Franson 


Judicial Benefits Committee 


Associate Chief Justice 

Lawrence A. Poitras 
Chairman 
Chief Judge J.-Claude Couture 
Chief Justice T. Alex Hickman | 
Chief Justice Kenneth MacDonald 
Chief Justice Donald K. MacPherson 
Chief Justice W. Kenneth Moore 


Judicial Conduct Committee 


Chief Justice Guy A. Richard 
Chairman 
Chief Justice Claude Bisson 
Chief Justice Frank W. Callaghan 
Chief Justice Norman H. Carruthers 
Chief Justice Lorne O. Clarke 
Chief Justice T. Alex Hickman 
Chief Justice Antonio Lamer 
Chief Justice James H. Laycraft 
Chief Justice Allan McEachern 
Associate Chief Justice 

Lawrence A. Poitras 


Chief Justice Richard J. Scott 


Judicial Education Committee 


Chief Justice Stuart G. Stratton 
Chairman 
Chief Justice Claude Bisson 
Associate Chief Justice 
David H. Campbell 
Associate Chief Judge 
Donald H. Christie 
Chief Justice Benjamin Hewak 
Chief Justice Kenneth MacDonald 
Chief Justice Allan McEachern 
Mr. Justice T. David Marshall 
(ex officio) 


Academic Consultant: 


Professor Stanley Sadinsky 


Notes: 
1. These lists show committee membership as at March 31, 1991. 
2. Committee membership is established at the Council’s annual meetings, generally held in the autumn. 
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Judicial Independence Committee 


Chief Justice James H. Laycraft 
Chairman 
Chief Justice Edward D. Bayda 
Chief Justice Norman H. Carruthers 
Mr. Justice Mark M. de Weerdt 
Chief Justice Constance R. Glube 
Chief Justice Alan B. Gold 
Associate Chief Justice 

James A. Jerome 


Chief Justice Richard J. Scott 


Liaison Committee of the 
Canadian Judicial Council and 
the Canadian Judges Conference 


Chief Justice Benjamin Hewak 
Chairman 

Chief Justice Claude Bisson 
Mr. Justice David McWilliam 
Mr. Justice Edward Noble 


Nominating Committee 


Chief Justice W. Kenneth Moore 

Chairman 

Senior Associate Chief Justice 
Pierre Coté 


Chief Justice Kenneth MacDonald 


Study Leave Selection Committee 


Chief Justice W. Kenneth Moore 
Chairman 

Chief Justice Alan B. Gold 
Dean Raymond Landry 

Dean Robert Sharpe 

Mr. Justice T. David Marshall 


Appeal Courts Committee 


Chief Justice Allan McEachern 
Chairman 

Chief Justice Edward D. Bayda 
Chief Justice Claude Bisson 


Chief Justice Norman H. Carruthers 


Chief Justice Lorne O. Clarke 
Chief Justice Charles Dubin 
Chief Justice Noel H.A. Goodridge 
Chief Justice James H. Laycraft 
Associate Chief Justice 

John W. Morden 
Chief Justice Richard J. Scott 
Chief Justice Stuart G. Stratton 
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Trial Courts Committee 


Chief Justice Benjamin Hewak 
Chairman 
Chief Justice Frank W. Callaghan 
Associate Chief Justice 

David H. Campbell 
Associate Chief Judge 

Donald H. Christie 
Senior Associate Chief Justice 

Pierre Coté 
Chief Judge J.-Claude Couture 
Mr. Justice Mark M. de Weerdt 
Chief Justice William Esson 
Chief Justice Constance R. Glube 
Chief Justice Alan B. Gold 
Associate Chief Justice 

Alvin C. Hamilton 
Chief Justice T. Alex Hickman 
Associate Chief Justice 

James A. Jerome 
Chief Justice Kenneth MacDonald 
Chief Justice Donald K. MacPherson 
Associate Chief Justice Roy McMurtry 
Associate Chief Justice 

Tevie H. Miller 
Chief Justice W. Kenneth Moore 
Associate Chief Justice 

Jeffrey J. Oliphant 
Chief Judge lan H.M. Palmeter 
Associate Chief Justice 

Lawrence A. Poitras 


Chief Justice Guy A. Richard 


C. CANADIAN 
JUDICIAL COUNCIL 
SEMINAR, 1990 


Ninety-two judges from 20 courts 
across Canada were participants in 
the Canadian Judicial Council Semi- 
nar, July 29 to August 2, 1990, in 
Charlottetown. 


Following is a list of topics and 
discussion leaders. 


Administrative Law 


Hon. Horace Krever 
Court of Appeal of Ontario 


Hon. Pierre Viau 
Superior Court of Quebec 


Appellate Court Practice 


Hon. Roger Kerans 


Court of Appeal of Alberta 


Charter: Equality Rights 
Hon. Archie Campbell 


Ontario Court of Justice 
(General Division) 


Hon. Louis LeBel 
Quebec Court of Appeal 


Charter: Legal Rights 
Hon. David Watt 


Ontario Court of Justice 
(General Division) 


Charter: Remedies & Section 1 


~ Hon. Pierre Boudreault 
Superior Court of Quebec 


Te 


Professor Donna Greschner 
College of Law 
University of Saskatchewan 


Hon. Gordon Killeen 
Ontario Court of Justice 
(General Division) 


Contracts 


Professor Donald Clark 
College of Law 
University of Saskatchewan 


Hon. David Wright 
Court of Queen's Bench for 
Saskatchewan 


Criminal Trial Problems 


Hon. Claire Barrette-Joncas 
Superior Court of Quebec 


Hon. Roger Salhany 
Ontario Court of Justice 
(General Division) 


Hon. Josiah Wood 
Court of Appeal of British Columbia 


Droit de la famille (in French) 


Mr. Raymond David 
Psychologist 


Hon Pierre Tessier 
Superior Court of Quebec 


Hon. Roger Savoie 
Court of Queen’s Bench of 
New Brunswick 


Evidence 


Professor Ronald Delisle 
Faculty of Law 
Queen’s University 


Hon. Patrick LeSage 
Ontario Court of Justice 
(General Division) 
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Hon. Peter Morse 
Court of Queen’s Bench for Manitoba 


Family Law 


Hon. Myrna Bowman 
Court of Queen’s Bench for Manitoba 


Hon. Patrick Gravely 
Ontario Court of Justice 
(General Division) 


Ms. Brenda Gutkin 
Senior Therapist 
Child Protection Centre, Winnipeg 


Gender Equality 


Hon. James Hugessen 
Federal Court of Appeal of Canada 


Ms. Mary Eberts 
Tory, Tory, DesLauriers & Binnington 
Toronto 


Hon. Louise Mailhot 
Quebec Court of Appeal 


Sentencing 


Hon. Paul Chrumka 
Court of Queen’s Bench of Alberta 


Hon. Bernard Hurley 
Ontario Court of Justice 
(General Division) 


Raine Oo RAT 


D. HUMAN AND 
FINANCIAL 
RESOURCES, 1990-91 


The Council is served by an executive 
secretary and two support staff. 


Spending for the fiscal year from 
April 1, 1990, to March 31, 1991, was 
up considerably from that of previous 
years due to two principal factors: 

(i) costs associated with the Inquiry 
Committee established at the request 
of the Attorney General of Nova Sco- 
tia, including an ex gratia payment to 
cover the costs of legal representation 
for Donald Marshall Jr., and (ii) costs 
associated with the study on unifica- 
tion of trial courts by Professor Carl 
Baar of Brock University. 


1990-91 EXPENDITURES OF THE CANADIAN JUDICIAL COUNCIL 


Salaries and benefits 61982237 
Transportation and communications 44,425 
Professional and special services 459,788 
Rentals 22,892 
Purchase, repair and upkeep IRC IA: 
Utilities, materials and supplies 12,845 
Construction and acquisition of machinery and equipment 35012 
Ex gratia payment 31,421 
Other 332 
Internal expenditures +700 
AROBEANE $808,040 
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E. CANADIAN 
JUDICIAL COUNCIL 
BY-LAWS 


ARTICLE I 
Title 


1.01 These by-laws may be cited as the 
Canadian Judicial Council By-Laws. 


ARTICLE II 


Interpretation 


2.01 In these by-laws: 

(a) “Act” means the Judges Act, R.S.C. 
1985 5¢.J-1: 

(b) “Chairman” means the Chief Justice 
of Canada; 

(c) “Council” means the Canadian Judi- 
cial Council established by the Act; 

(d) “Executive Committee” means the 
Executive Committee of the Council as 
provided for in these by-laws; 

(e) “Executive Secretary” means the 


Executive Secretary of the Council as pro- 


vided for in these by-laws; 

(f) “First Vice-Chairman” means the 
Vice-Chairman who has been a member 
of the Council longer than the other 
Vice-Chairman; 

(g) “judge” means a judge to whom the 
Act applies; 

(h) “Second Vice-Chairman” means the 
Vice-Chairman who is not the First Vice- 
Chairman; 

(i) “Vice-Chairman” means a vice-chair- 
man pursuant to these by-laws. 


ARTICLE III 
Meetings 


Annual meeting 


3.01 There shall be an annual meeting 
of the Council which shall be held in the 
month of September unless the Executive 
Committee directs otherwise. 


Cat. SAN as ae 


3.02 The Executive Committee shall fix 
the date and place of the annual meeting 
before August 1 but, if it fails to do so, 
the date and place shall be fixed by the 


Chairman. 


Mid-year meeting 


3.03 There shall be a mid-year meeting 
of the Council in Ottawa, in the month 
of April, unless the Executive Committee 
directs otherwise. 


Special meetings 


3.04 Special meetings of the Council may 
also be called by the Chairman, by the 
Executive Committee, by the Council or 
at the written request of not less than ten 
members of the Council. The dates and 
places for all special meetings, unless fixed 
by the Council, shall be fixed by the Exec- 
utive Committee, except a meeting called 
by the Chairman for which the Chairman 
shall fix the date and place. 


Notice of special meeting 


3.05 Notice of the time and place of any 
such special meeting shall be communi- 
cated to every member of the Council in 
such manner as the Executive Committee 
deems expedient having regard to the cir- 
cumstances except a meeting called by the 
Chairman, for which notice shall be given 
in a manner deemed expedient by the 
Chairman. 


Notice of meeting 


3.06 The Executive Secretary shall give 
to each member of the Council at least 
30 days notice of the time and place of 
any meeting of the Council. 


Quorum 

3.07 A majority of the members of the 
Council shall constitute a quorum. 
Adjournment 


3.08 Any meeting of the Council may be 
adjourned to such date and place as the 
Council may decide. 
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Presiding officer of Council 


3.09 The presiding officer at all meetings 
of the Council shall be: 

(a) the Chairman; 

(b) in the absence of the Chairman, the 
First Vice-Chairman; 

(c) in the absence of the Chairman and 
the First Vice-Chairman, the Second 
Vice-Chairman, or 

(d) in the absence of the Chairman and 
the Vice-Chairmen, the senior member 
of the Council present at such meeting. 


Attendance of non-member at 
Council meeting 


3.10 The Council may authorize any per- 
son who is not a member of the Council 
to attend, but not to vote, at a meeting of 
the Council. 


Voting 


3.11 Voting at meetings of the Council 
shall be by a show of hands unless a vote 
by secret ballot is requested by at least ten 
members. 


ARTICLE IV 
Officers 


The Chairman 


4.01 Except as provided in article 3.09, 
the Chairman shall preside at all meetings 
of the Council and of the Executive 
Committee. 


The Vice-Chairmen 


4.02 The Chairman may designate 

two members of the Council to be Vice- 
Chairmen of the Council, at least one of 
whom shall be an elected member of the 
Executive Committee. 


Term of Vice-Chairmen 


4.03 The Vice-Chairmen shall hold office 


at the pleasure of the Chairman. 
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Duties of Vice-Chairmen 


4.04 The First Vice-Chairman or, in the 
absence of the First Vice-Chairman, the 
Second Vice-Chairman, shall act in the 
absence or disability of the Chairman and 
perform such other functions and duties as 
the Council may determine. 


Chairman of the Executive 
Committee 


4.05 The Chairman may from time to 
time designate a Vice-Chairman to act as 
Chairman of the Executive Committee, 
and the Vice-Chairman so designated 
shall thereupon have the authority and 
responsibility of the chairman of such 
committee subject to the right of the 
Chairman to resume the chairmanship 

at any time. 


Chairman of the Judicial Conduct 
Committee 


4.06 The Chairman shall designate one 
of the Vice-Chairmen to be chairman of 
the Judicial Conduct Committee, who 
shall hold office at the pleasure of the 
Chairman. 


Office of Council 


4.07 The office of the Council shall be 
in the National Capital Region. 


Executive Secretary of Council 


4.08 The Council shall appoint an Execu- 
tive Secretary who is not a member of the 
Council, and may also employ other per- 
sonnel as required for the full and proper 
discharge of its duties and responsibilities. 


Duties of Executive Secretary 


4.09 The Executive Secretary shall have 
charge of the office of the Council, shall 
be responsible for all matters generally 
ascribed to the position and shall perform 
all duties required by the Chairman, by 
the Council or by any of its Committees. 


Acting Executive Secretary 


4.10 Where, for any reason, the Execu- 
tive Secretary is unable to act, an Acting 
Executive Secretary may be appointed by 
the Chairman. 


ARTICLE V 


Executive Committee 


Composition of the Executive 
Committee 


5.01 There shall be an Executive 
Committee of the Council consisting of 
the Chairman and nine members of the 
Council who shall be elected by the 


Council from among its members. 


Additional Member of Committee 


5.02 If the Chairman appoints as one of 
the Vice-Chairmen a person who is not 
elected to the Executive Committee that 
Vice-Chairman shall be an additional 
member of the Executive Committee. 


Members 


5.03 Three members of the Executive 
Committee shall be elected at each annu- 
al meeting and shall hold office for three 
years. A member of the Executive Com- 
mittee whose term expires at an annual 
meeting shall not be eligible for re-election 
until the following annual meeting. 


Vacancy 


5.04 When a member of the Executive 
Committee resigns therefrom or ceases to 
be a member of the Council, the Execu- 
tive Committee may appoint another 
member of the Council as a replacement 
until the next annual meeting of the 
Council. 


5.05 When a member of the Executive 
Committee resigns therefrom or ceases to 
be a member of the Council, the Council 
at its next annual meeting shall elect one 
of its members as a replacement. 
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Duration of term 


5.06 A member of the Executive Com- 
mittee elected pursuant to article 5.05 
shall hold office until the expiry of the 
term of office of the person being 
replaced. 


Powers and duties of the Executive 


5.07 The Executive Committee is respon- 
sible for the supervision and management 
of the affairs of the Council. Without lim- 
iting the generality of the foregoing, the 
Executive Committee shall have all the 
powers vested in the Council except 

for (i) the making of by-laws, (ii) the 
appointment of members of the Executive 
Committee and standing committees 
other than as provided herein, and (iii) 
the powers of the Council referred to in 
Article VIII of these by-laws. 


Quorum 


5.08 A majority of the members of the 
Executive Committee shall constitute a 
quorum. 


Functioning of the Committee 


5.09 Meetings of the Executive Commit- 
tee shall be held at such intervals, in such 
manner, at such place and upon such 
notice as the Executive Committee may 
from time to time determine. 


Meetings 
5.10 The Chairman, a Vice-Chairman or 


any three members may, at any time, call 
a meeting of the Executive Committee. 


Resolution 


5.11 À resolution consented to in writing 
or by any electronic method, by all mem- 
bers of the Executive Committee, shall 

be as valid and effectual as if it had been 
passed at a meeting of the Executive Com- 
mittee duly called and held. Such resolu- 
tion may be in two or more counterparts 
which together shall be deemed to consti- 
tute one resolution in writing. Such reso- 
lution shall be filed with the minutes of 
the proceedings of the Executive Commit- 
tee and shall be effective on the date stat- 
ed thereon or, if no date is specified, when 


filed. 


ARTICLE VI 
Standing and Ad Hoc Committees 


Standing Committees 


6.01 There shall be a Standing Commit- 
tee of the Council on each of the follow- 
ing subjects: 

(a) judicial conduct, 


judicial independence, 
administration of justice, 
f) finance, 

g) appeal courts, and 

h) trial courts. 


(b) 
(c) judicial benefits, 
(d) 
(e) 
( 
( 
( 


Membership 


6.02 Each standing committee, except 
the Standing Committees on Judicial 
Conduct, Appeal Courts and Trial Courts, 
shall have a minimum of five members 
who shall be elected at each annual meet- 
ing. The chairman of each such com- 
mittee shall be elected annually by the 
members of the Committee from among 
their own number. 


CT EE NAS oe 


Exception for committee 
membership 


6.03 The members of the Standing Com- 
mittees on Appeal Courts and Trial 
Courts shall respectively consist of the 
Council members who are members of 
such courts and the chairmen of such 
committees shall be the Chief Justices 

of the Appeal Court and the Trial Court 
of the province or territory in which the 
next annual meeting is to be held. 


Vacancy 


6.04 Any vacancy in a standing commit- 
tee arising between annual meetings may 
be filled by the Executive Committee. 


Objects 


6.05 A standing committee is responsible 
for the achievement of its objects subject 
to the approval of the Finance Committee 
for the expenditure of public funds. 


6.06 Articles 5.08, 5.09 and 5.11 of these 
by-laws apply mutatis mutandis to any com- 
mittee of the Council. 


Ad hoc Committees 
6.07 The Chairman, the Executive Com- 


mittee or the Council may establish and 
prescribe the powers and duties of ad hoc 
committees. Judges who are not Council 
members may be included in the member- 
ship as needed from time to time. 


Expenses 


6.08 Judges who attend a meeting of 

a standing or ad hoc committee of the 
Council duly called by its chairman, and 
for which approval to hold the meeting 
has been received from the Council 
Chairman, shall be reimbursed their 
expenses in so attending the meeting 
pursuant to section 41(1) of the Act. 
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ARTICLE VII 


Nominating Committee 


Election of Nominating Committee 


7.01 At every annual meeting the mem- 
bers of the Council shall elect a three- 
member Nominating Committee. 


Chairman 


7.02 The Nominating Committee shall 
appoint from amongst its members, a 
chairman who shall organize the work 
of the Committee and preside over its 
meetings. 


Duties of Committee 


7.03 The Nominating Committee shall 
nominate candidates for membership on 
the Executive Committee and on all 
standing committees. 


Written Report 


7.04 A written report of the nominations 
proposed by the Nominating Committee 
shall be sent to the members of the Coun- 
cil at least 30 days before each annual 
meeting of the Council. 


Representation 


7.05 In preparing its report the Nominat- 
ing Committee shall consider and, if possi- 
ble, nominate candidates who will furnish 
regional and jurisdictional representation. 


Candidates 


7.06 Notwithstanding the report of the 
Nominating Committee, any member of 
the Council may nominate from the floor 
any eligible member of the Council for 
election to the Executive Committee or 
to a Standing Committee. 
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ARTICLE VIII 
Judicial Conduct 


Committee 


8.01 The members of the Executive Com- 
mittee shall constitute the Judicial 
Conduct Committee. 


Complaint or allegation about 
conduct of a judge 


8.02 Every complaint or allegation 
received at the office of the Council, con- 
cerning the conduct of a judge who is sub- 
ject to the Act, shall be referred to the 
Executive Secretary. 


8.03 Every complaint or allegation 
received by any member of the Council 
concerning the conduct of a judge which, 
in the opinion of such member, may 
require the attention of the chairman 

of the Judicial Conduct Committee, shall 
be sent to the Executive Secretary. 


Referral to chairman 


8.04 The Executive Secretary shall estab- 
lish a file and refer every complaint or 
allegation mentioned in articles 8.02 

and 8.03 either to the Chairman of the 
Judicial Conduct Committee or to the 
other Vice-Chairman of the Council in 
accordance with general instructions 
which may from time to time be given 

by the Committee Chairman to the Exec- 
utive Secretary. 


Duties of chairman of Committee 


8.05 The Vice-Chairman to whom a 
complaint is referred under article 8.04 
may make further inquiries concerning 
a complaint or allegation in respect of 
a judge. 


8.06 With or without making further 
inquiries, the said Vice-Chairman may 
(a) close the file and advise the com- 
plainant accordingly with an appropriate 
explanation; or 

(b) refer the matter to the Judicial 
Conduct Committee. 


Duties of Committee 


8.07 Upon referral of a complaint or alle- 
gation in respect of a judge to the Judicial 
Conduct Committee pursuant to article 
8.06, the Committee may make or cause 
to be made further inquiries. 


8.08 With or without making further 
inquiries, the Judicial Conduct Commit- 
tee may 

(a) decide that no investigation pursuant 
to section 63 of the Act is warranted and 
advise the complainant accordingly with 
an appropriate explanation; or 

(b) refer the matter to the Council 
together with its recommendation. 


Duties of Council 


8.09 Upon referral of a complaint or 
allegation to the Council pursuant to 
article 8.08 the Council may appoint a 
special committee to conduct such further 
inquiries as may be appropriate and to 
report back to the Council. 


8.10 Upon referral of a matter to the 
Council pursuant to article 8.08 and 
upon considering the report of a special 
committee if one has been appointed pur- 
suant to article 8.09, the Council may 
decide that 

(a) no investigation pursuant to subsec- 
tion 63(2) of the Act is warranted and 
advise the complainant accordingly with 
an appropriate explanation; or 

(b) an investigation may be warranted 
and direct that the judge be given an 
opportunity to be heard on the question 
of whether or not there should be an 
investigation pursuant to subsection 


63(2) of the Act. 


8.11 After hearing the submissions, if 
any, of the judge pursuant to article 

8.10 (b), the Council may 

(a) decide that no investigation pursuant 
to subsection 63(2) of the Act is warrant- 
ed and advise the complainant according- 
ly with an appropriate explanation; or 

(b) establish an Inquiry Committee for 
the purpose of making an investigation 


into the matter pursuant to section 63 
of the Act. 
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Inquiry Committee 


8.12 The Inquiry Committee shall con- 
duct the investigation in accordance with 


sections 63 and 64 of the Act and shall 


report its conclusions to the Council. 


Request from Minister or 
Attorney General 


8.13 Where the Council receives a 
request from the Minister of Justice of 
Canada under subsections 63(1) or 69(1) 
of the Act or a request from the Attorney 
General of a province under subsection 
63(1) of the Act to conduct an inquiry as 
to whether a judge or other person should 
be removed from office for any of the rea- 
sons set forth in subsection 65(2) of the 
Act, the Judicial Conduct Committee 
shall, subject to the Act, recommend to 
the Council the manner in which the 
inquiry is to be conducted. 


Further opportunity for judge 
to appear before Council 


8.14 The Council at the conclusion of 
an investigation or inquiry pursuant to 
sections 63 and 69 of the Act shall not 
reach a conclusion adverse to a judge or 
other person referred to in section 69(1) 
of the Act without first giving such judge 
or other person an opportunity to appear 
before the Council to make further 
submissions. 


Council’s Report to Minister 


8.15 The Council, in making its report 
to the Minister pursuant to section 65(1) 
of the Act, shall indicate that it accepts 
or rejects the conclusions reached and 
recommendations made, if any, by the 
Inquiry Committee. 


Duty to inform 


8.16 The Executive Secretary shall 
provide a copy of any complaint or allega- 
tion made to the Council against a judge 
together with a copy of the reply, to the 
judge concerned, and to the judge’s Chief 
Justice or Chief Judge. 


Confidentiality of proceedings 


8.17 No communication received or sent 
by the Council nor the proceedings of a 
meeting of the Council concerning any 
matter under sections 63 and 65 of the 
Act shall be disclosed, except as required 
by these by-laws, to any person without 
the authority of the Council, except that 
a member of the Council may, without 
disclosing the allegations or evidence 

or what was said by any member of the 
Council, or how any members voted, 
inform the members of the court generally 
about such proceedings where, in the view 
of the Council member, such matters 
should be disclosed confidentially to mem- 
bers of the court for the purposes of the 
proper administration of justice. 


ARRICLE TX. 


Judicial Education 


Seminars and Conferences 


9.01 Pursuant to sections 41(1) and 
60(2)(b) of the Act the Council may 
authorize judges to attend seminars and 
conferences for their continuing 
education. 


CARS 


ARTICEEX 


Finance 


Meetings, Seminars and 
Conferences 


10.01 The Chairman of the Council is 
authorized to approve the attendance of 
federally appointed judges at meetings, 
seminars or conferences held for a purpose 
related to the administration of justice. 

A judge attending such a meeting, seminar 
or conference is entitled to be reimbursed 
for expenses incurred, pursuant to section 


41(1) of the Act. 


Finance Committee 


10.02 The Finance Committee shall pre- 
pare for the Executive Committee the 
Council’s annual budget for presentation 
to the Commissioner for Federal Judicial 


Affairs. 


Objects 


10.03 At each meeting of the Council 
the Finance Committee shall present a 
current report on the financial affairs of 
the Council. It shall also supervise the 
financial affairs and operations of the 
Council and its committees, and under- 
take such further financial assignments 
that the Council or its Executive Com- 
mittee may direct. 


ARTICLE XI 
Amendment of By-laws 


Amendments 


11.01 These by-laws may be amended by 
a majority vote of all the members of the 
Council upon notice in writing of the pro- 
posed amendment being given to the 
Executive Secretary not less than 30 days 
before the meeting of the Council where 
such amendment will be considered. 
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Notice 


11.02 Upon receiving any such notice the 
Executive Secretary shall forthwith, and 
not less than 10 days before such meeting, 
cause a copy thereof to be communicated 
to every member of the Council. 


Waiving of Notice Period 


11.03 Notwithstanding articles 11.01 and 
11.02 the notice period for a change to 
these by-laws can be waived by agreement 
of two-thirds of the members present at a 
meeting of the Council. 


RAR CG Rey 


FL TEXT OF PART Il OF THE JUDGES AGT 


Following is the text of Part II of the Judges Act, which governs the Canadian Judicial Council. It 
is taken from the 1989 Office Consolidation of the Act. 


PART II 
Canadian Judicial Council 


Interpretation 


Definition of “Minister” 58. In this Part, “Minister” means the Minister of Justice of Canada. 


Council established 


Successive terms of 
senior judges 


Successor to 
senior judge 


Substitute member 


Objects of Council 


Constitution of the Council 


59. (1) There is hereby established a Council, to be known as the Canadian Judicial Council, consisting of 
(a) the Chief Justice of Canada, who shall be the chairman of the Council; 

(b) the chief justice and any senior associate chief justice and associate chief justice of each superior court 
or branch or division thereof; 

(c) subject to subsection (2), one of the senior judges, as defined in subsection 22(3), of the Supreme 
Court of the Yukon Territory and the Supreme Court of the Northwest Territories; 

(d) the chief judge and any associate chief judge of each county court or, where there is no such chief 
judge or associate chief judge, such judge as is named by the judges of that court to represent that court on 
the Council; and 

(e) the Chief Judge and Associate Chief Judge of the Tax Court of Canada. 


(2) The senior judges referred to in paragraph (1)(c) shall succeed each other on the Council every two 


years. 


(3) In the event of the death or resignation of a senior judge referred to in paragraph (1)(c) during the 
term of that judge on the Council, the judge who succeeds that judge as senior judge of the same court 


shall become a member of the Council for the remainder of the term. 


(4) Each member of the Council may appoint a judge of that member’s court to be a substitute member of 
the Council and the substitute member shall act as a member of the Council during any period in which 
he is appointed to act, but the Chief Justice of Canada may, in lieu of appointing a member of the Supreme 


Court of Canada, appoint any former member of that Court to be a substitute member of the Council. 


RS. c. J-1, s. 30; R.S., c. 16(2nd Supp.), s. 10; 1976-77, c. 25, ss. 15, 16; 1980-81-82-83, c. 158, s. 45. 


60. (1) The objects of the Council are to promote efficiency and uniformity, and to improve the quality of 


judicial service, in superior and county courts and in the Tax Court of Canada. 
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Powers of Council 2) In furtherance of its objects, the Council may 


a) establish conferences of chief justices, associate chief justices, chief judges and associate chief judges; 


c) make the inquiries and the investigation of complaints or allegations described in section 63; and 
d) make the inquiries described in section 69. R.S., c. J-1, s. 30; R.S., c. 16(2nd Supp.), s. 10; 1974-75- 
16, C248, 5. 17: 1976-77, ¢. 25,8 15° 1980-81282-83) € 158.45; 


(2) 
(a) 
(b) establish seminars for the continuing education of judges;* 
(c) 
(d) 


Meetings of Council 61. (1) The Council shall meet at least once a year. 
Work of Council (2) Subject to this Act, the work of the Council shall be carried on in such manner as the Council may direct. 


By-laws (3) The Council may make by-laws 
(a) respecting the calling of meetings of the Council; 
(b) respecting the conduct of business at meetings of the Council, including the fixing of quorums for such 
meetings, the establishment of committees of the Council and the delegation of duties to any such commit- 
tees; and 


(c) respecting the conduct of inquiries and investigations described in section 63. R.S., c. J-1,s. 30; R.S., 


c. 1o(2nd Supp.),.s. (0; 1976-77, ¢. 25, s. 1). 


Employment of 62. The Council may engage the services of such persons as it deems necessary for carrying out its objects and 


counsel and assistants duties, and also the services of counsel to aid and assist the Council in the conduct of any inquiry or investigation 


described in section 63. R.S., c. 16(2nd Supp.), s. 10; 1976-77, c. 25, ss. 15, 16; 1980-81-82-83, c. 157, s. 16. 
Inquiries concerning Judges 


Inquiries 63. (1) The Council shall, at the request of the Minister or the attorney general of a province, commence an 
inquiry as to whether a judge of a superior or county court or of the Tax Court of Canada should be removed 


from office for any of the reasons set out in paragraphs 65(2)(a) to (d). 


Investigations (2) The Council may investigate any complaint or allegation made in respect of a judge of a superior or 


county court or of the Tax Court of Canada. 


Inquiry Committee (3) The Council may, for the purpose of conducting an inquiry or investigation under this section, designate 
one or more of its members who, together with such members, if any, of the bar of a province, having at least 


ten years standing, as may be designated by the Minister, shall constitute an Inquiry Committee. 


* The Council also, under subsection 41(1), designates certain meetings, conferences and seminars for which the expenses of federally appointed judges can be paid. The text is 
as follows: 

41. (1) A judge of a superior or county court or of the Tax Court of Canada who attends a meeting, conference or seminar that is held for a purpose relating to the administration 
of justice, and whose attendance thereat in the capacity of a judge is required by law, or who, with the approval of the chief justice or chief judge of that court, attends any such 
meeting, conference or seminar that the judge in that capacity is expressly authorized by law to attend, is entitled to be paid, as a conference allowance, reasonable travel and other 


expenses actually incurred by him in so attending. 
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Powers of Council or 
Inquiry Committee 


Prohibition of infor- 
mation relating to 
inquiry, etc. 


Inquiries may be 
public or private 


Notice of hearing 


Report of Council 


Recommendation 
to Minister 


Disentitlement 
to salary 


Leave of absence 
with salary 


(4) The Council or an Inquiry Committee in making an inquiry or investigation under this section shall be 
deemed to be a superior court and shall have 

(a) power to summon before it any person or witness and to require him to give evidence on oath, orally or 
in writing or on solemn affirmation if the person or witness is entitled to affirm in civil matters, and to pro- 
duce such documents and evidence as it deems requisite to the full investigation of the matter into which it 
is inquiring; and 

(b) the same power to enforce the attendance of any person or witness and to compel the person or witness 
to give evidence as is vested in any superior court of the province in which the inquiry or investigation is 


being conducted. 


(5) The Council may prohibit the publication of any information or documents placed before it in con- 
nection with, or arising out of, an inquiry or investigation under this section when it is of the opinion that 


the publication is not in the public interest. 


(6) An inquiry or investigation under this section may be held in public or in private, unless the Minister 
requires that it be held in public. R.S., c. J-1, s. 31; R.S., c. 16(2nd Supp.), s. 10; 1976-77, c. 25, s. 15; 
1980-81-82-83, c. 158, s. 46. 


64. A judge in respect of whom an inquiry or investigation under section 63 is to be made shall be given rea- 
sonable notice of the subject-matter of the inquiry or investigation and of the time and place of any hearing 
thereof and shall be afforded an opportunity, in person or by counsel, of being heard at the hearing, of cross- 
examining witnesses and of adducing evidence on his own behalf. R.S., c. J-1, s. 31; R.S., c. 16(2nd Supp.), 
SOI 9 (G27 ice ons lo: 


Report and Recommendations 


65. (1) After an inquiry or invéstigation under section 63 has been completed, the Council shall report its 


conclusions and submit the record of the inquiry or investigation to the Minister. 


(2) Where, in the opinion of the Council, the judge in respect of whom an inquiry or investigation has 
been made has become incapacitated or disabled from the due execution of the office of judge by reason of 
(a) age or infirmity, 

(b) having been guilty of misconduct, 

(c) having failed in the due execution of that office, or 

(d) having been placed, by his conduct or otherwise, in a position incompatible with the due execution of 
that office, 

the Council, in its report to the Minister under subsection (1), may recommend that the judge be 


removed from office. R.S., 1985, c. J-1, s. 65; R.S., 1985, c. 27(2nd SUPD.), 620. 
Effect of Inquiry 


66. (1) [Repealed, R.S., 1985, c. 27 (2nd Supp.), s. 6] 


(2) The Governor in Council may grant leave of absence to any judge found, pursuant to subsection 
65(2), to be incapacitated or disabled, for such period as the Governor in Council, in view of all the cir- 
cumstances of the case, may consider just or appropriate, and if leave of absence is granted the salary of 
the judge shall continue to be paid during the period of leave of absence so granted. 
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Annuity to judge 
who resigns 


Further inquiries 


Applicable provisions 


Removal from office 


Orders and reports to 
be laid before 


Parliament 


Powers, rights or 
duties not affected 


(3) The Governor in Council may grant to any judge found to be incapacitated or disabled, if the judge 
resigns, the annuity that the Governor in Council might have granted the judge if the judge had resigned 
at the time when the finding was made by the Governor in Council. R.S., 1985, c. J-1, s. 66; R.S., 1985, 
c. 27(2nd Supp.), s. 6. | 


67. [Repealed, R.S., 1985, c. 16(3rd Supp.), s. 5] 
68. [Repealed, R.S., 1985, c. 16(3rd Supp.), s. 6] 


Inquiries concerning Other Persons 


69. (1) The Council shall, at the request of the Minister, commence an inquiry to establish whether a person 
appointed pursuant to an enactment of Parliament to hold office during good behaviour other than 

(a) a judge of a superior or county court or of the Tax Court of Canada, or 

(b) a person to whom section 48 of the Parliament of Canada Act applies, 

should be removed from office for any of the reasons set out in paragraphs 65(2)(a) to (d). 


(2) Subsections 63(3) to (6), sections 64 and 65 and subsections 66(1) and (2) apply, with such modifications 


as the circumstances require, to inquiries under this section. 


(3) The Governor in Council may, on the recommendation of the Minister, after receipt of a report described 
in subsection 65(1) in relation to an inquiry under this section in connection with a person who may be 
removed from office by the Governor in Council other than on an address of the Senate or House of 


Commons or on a joint address of the Senate and House of Commons, by order, remove the person from 


office. 1974-75-76, c. 48, s. 18; 1976-77, c. 25, s. 15; 1980-81-82-83, c. 158, s. 48. 
Report to Parliament 


70. Any order of the Governor in Council made pursuant to subsection 69(3) and all reports and evidence 
relating thereto shall be laid before Parliament within fifteen days after that order is made or, if Parliament is 
not then sitting, on any of the first fifteen days next thereafter that either House of Parliament is sitting. 


1974-75-76, ce. 48, s. 18; 1976-77, c. 25, s. 15. 
Removal by Parliament or Governor in Council 


71. Nothing in, or done or omitted to be done under the authority of, any of sections 63 to 70 affects any 
power, right or duty of the House of Commons, the Senate or the Governor in Council in relation to the 
removal from office of a judge or any other person in relation to whom an inquiry may be conducted under 


any of those sections. 1974-75-76, c. 48, s. 18; 1976-77, c. 25, s. 15. 
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